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I. THE ROLE OF INTENTION IN ASSESSING RESPONSIBILITY IN LAW AND 

MORALS 

 The concept of an intention lies at the heart of the attribution of both moral responsibility 

and legal liability in the law of torts and of crimes.  It does so in two ways.  The first is as a 

marker (arguably the marker) of serious culpability in the doing of wrongful actions.  As both the 

law of crimes and of torts recognize, doing some wrongful action because one intended to do it 

merits greater blame and more severe sanctions than does doing that same wrongful action 

recklessly or negligently.  This implication of intention for responsibility is learned early on by 

children, who frame serious accusations of others in terms of their doing things “on purpose.”  

As Justice Holmes famously put it, “even a dog knows the difference between being stumbled 

over and being kicked.”
1
  Criminal law shares with dogs and children this emphasis on intention 

as essential to serious blame.  As the U.S. Supreme Court once put it, “The contention that an 

injury can amount to a crime only when inflicted by intention is no provincial or transient notion.  

It is…universal and persistent in mature systems of law…[and] is almost as instinctive as the 

child’s familiar exculpatory, ‘But I didn’t mean to’…”
2
 

 The second way in which intention figures into attributions of responsibility has to do 

with wrongdoing rather than culpability.  To do wrong is to act in a way that morality or the law 

prohibit, and intentions are at the root of action and agency.  The very possibility of persons 

doing actions depends on persons having intentions.  The old way of putting this was to say that 

“every action must be intentional under some description of it.”  A more modern rendition is to 

say that every action begins with an intention, in the sense that intentions must be the immediate 
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cause of those bodily movements through which persons act, for those movements to be actions 

at all.
3
 

 What are intentions?  An older style of philosophy of mind translated such questions 

from “the material mode” to what was called “the linguistic mode.”  The question then became, 

“what do we mean by our usages of the word, ‘intention?’”  Despite the refusal of contemporary 

philosophy to equate these two “modes,” asking after the common concept of an intention will be 

a useful place to start.
4
  Finding the criminal law to be as instructive as ordinary speech, I shall in 

this section briefly mine both bodies of discourse for their meaning(s) of “intent” and like terms. 

 It is common to distinguish using “intend” and “intention” as a verb or noun on the one 

hand, from using “intentional” and “intentionally” as an adjective or adverb.
5
  Notice the 

difference it makes in scenarios like this one:
6
 you and I are in some grade B American Western 

movie (probably starring Ronald Reagan); we are crouched behind some rocks so as to avoid 

detection by the savages, who are all around us; a rattlesnake is next to us, coiled to strike and I 

(knowing that the sound will reveal our location) shoot the snake dead so that it does not strike 

us.  I did not, in ordinary speech, intend (verb) to alert the Indians; nor was the intention (noun) 

with which I shot to alert the Indians.  Still, I did alert the Indians with my shot, as I knew I 

would: did I alert the Indians intentionally (adverb), or unintentionally, or neither?  Was my act 

of alerting the Indians intentional (adjective), unintentional, or neither? 

 Ordinary usage is determinate about the verb/noun meaning: to have a predictive belief is 

not to have an intention and to so believe is not to so intend.  Ordinary usage is indeterminate 

                                                
3
 I explore this thesis at length in Moore, Act and Crime: The Implications of the Philosophy of 

Action for the Criminal Law (Oxford: Oxford University Press, 1993), chapter 6. 

4
 As J.L. Austin presciently said, ordinary language will not be the last word in metaphysics but 

sometimes it will be the first word.  Austin, “A Plea for Excuses,” Proceedings of the 
Aristotelian Society, Vol. 57 (1956), 1-30.  As Austin also saw, the law is often a fertile ground 

from which to mine the insights of common sense.  Id. 

5
 As in, for example, G.E.M. Anscombe, Intention, 2d edit. (Ithaca, N.Y.: Cornell University 

Press, 1963); and H.L.A. Hart, “Intention and Punishment,” in his Punishment and Responsibility 

(Oxford: Oxford University Press, 1968). 
6
 From Herbert Morris, ed., Freedom and Responsibility (Stanford: Stanford University Press, 

1961), p. 160. 
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about the adverb/adjective meaning: foreseen consequences are not comfortably regarded as 

intentional or unintentional.
7
 

 Sometimes the question of intentionality arises, not with respect to the consequences of 

our voluntary bodily (such as the consequence of alerting the Indians), but with respect to the 

circumstances in which we make such movements.
8
  Suppose I shoot and kill Bill, as I intended; 

if Bill is a police officer, did I intend to kill a police officer?  Does the answer change if I knew 

Bill was a police officer even though I wasn’t motivated by that fact (as I would be if I were in a 

cop-killing contest, for example)?  Ordinary language here also is indeterminate, even with 

respect to noun/verb usages of “intend.”  In one sense (often called the “de re” sense) of 

“intend”, if Bill is a cop and I intended to kill him, I intended to kill a cop; in another sense 

(often called the “de dicto” sense), even believing that Bill is a cop is not enough – I have to 

represent the state of affairs I intend to bring about, as the killing of a cop.
9
 

 Finally, sometimes the question of intentionality arises, not with respect to the 

consequences of one’s bodily movements or to the circumstances in which such movements take 

place, but rather, with respect to those bodily movements themselves.  Suppose I drive a curvy 

mountain road with my mind on something else; or I play the piano without giving a thought to 

each of the finger movements that must take place; or I raise my arm while under hypnosis or in 

conformity to a post-hypnotic suggestion; or I walk in my sleep.  Are these voluntary bodily 

movements, i.e., actions that I performed?  Or merely involuntary bodily movements, like the 

reflex movement of a leg in response to a tap on the knee?  The answers here depend on whether 

I intended to make such movements and whether such movements were the direct result of my 

intentions in this regard.  Although there is some dissent in the neuroscience literature (which 

sometimes classes habitual and skilled behaviors as unintentional), ordinary thought classifies 

the driving and piano playing kind of examples as voluntary (i.e., intended). 

                                                
7
 See Hart, “Intention and Punishment,” Punishment and Responsibility, p. 122; Alfred Mele and 

Paul Moser, “Intentional Action,” Nous, Vol. 28 (1994), pp. 39-68, at p. 45. 

8
 The consequence/circumstance distinction is explored in Moore, Act and Crime, pp. 197-213. 

9
 The locus classicus of the de re / de dicto distinction (although not put in these terms, and not 

applied to intentions specifically) is W.V.O. Quine, Word and Object (Cambridge, Mass.: MIT 

Press, 1960). 
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 Things are less clear with hypnotic, post-hypnotic, and somnambulistic behaviors.  Lady 

MacBeth, for example, is described by Shakespeare as having gotten out of bed, picked up a 

light, opened a door, and walked downstairs.  Of particular interest to Shakespeare is her “hand-

washing” (because it is symbolic of her guilt): 

 “Doctor: Look how she rubs her hands… 

 Gentleman: It is an accustomed action with her, to seem thus washing her hands.” 

Some think Lady MacBeth made these movements intentionally, i.e., that they were actions of 

hers: others disagree, treating these movements as intelligently guided even though not done 

intentionally, i.e., not actions. 

Anglo-American criminal law (both common law and Model Penal Code): (1) recognize 

the ambiguity of the two usages, re consequences; (2) resolves the vagueness of the 

adverb/adjective usage re consequences in favor of intentionality; (3) resolves (sort of) the de 

re/de dicto ambiguity regarding circumstances; and (4) resolves whatever uncertainties there may 

be about the intentionality of habitual, skilled, hypnotic, post-hypnotic, and somnambulistic 

behaviors.  Taking each in order.   

 (1) The criminal law recognizes the ambiguity of the two usages by distinguishing 

“specific intent” from “general intent.”  With its notion of “specific intent” the law isolates the 

noun/verb usage.  The dominant meaning (there are unfortunately others) of “specific intent” is 

that of a further intention, further in the sense that it is an intention having as its object some 

state of affairs beyond the action done.
10

  The further (“specific”) intention with which I shot the 

snake was to prevent us getting bit.  Correspondingly, a general intention is just to do the act the 

criminal law prohibits; in the example, let that be, alerting the savages.  Here the law isolates the 

adverb/adjective usages.  Most crimes having some form of intentions as mens rea are general 

intent crimes, such as rape, arson, and murder; specific intent crimes tend to be inchoate crimes 

(where the evil the law ultimately seeks to prevent has not occurred).  Assault with intent to kill, 

breaking and entering with intent to steal, taking the property of another with intent to deprive 

permanently, are well worn examples of specific intent crimes.  

 (2) The criminal law stipulates that, on the facts given, I alerted the Indians intentionally, 

i.e., I had the requisite general intention.  In a nutshell, predictive belief (a cognitive state) is 

                                                
10

 People v. Hood, 1 Cal. 3d 444, 462 P. 2d 370 (1969). 
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sufficient for general intention; for specific intent it is not enough, because what is needed is a 

motivational state (with regard to either ends or means).
11

  Thus, if the crime charged is a 

specific intent crime – such as shooting a gun with the intent of alerting the Indians – I do not 

have the requisite intention. 

 (3) With regard to the circumstance elements of various crimes – such as the lack of the 

woman’s consent in rape/attempted rape cases – the criminal law is complicated. The one simple 

truth is that the law nowhere requires true purpose with regard to such circumstances.  This is 

certainly true of general intent crimes such as rape: the actor need only know that the woman is 

consenting, he need not be motivated by that fact (wanting only forced sex, e.g.)  But this is even 

true for specific intent crimes such as assault with intent to rape: the actor who assaults intending 

penetration is guilty if he merely believes there is no consent, no less than if he is motivated by 

that fact.
12

 

 There is less agreement about what mental state is required regarding circumstances. The 

common law generally indulges the fiction (through its unreasonable mistake doctrines) that an 

unreasonable belief that there is consent constitutes a general intention that there be no consent;
13

 

although this fiction is not indulged for specific intent crimes, which require knowledge of 

circumstance elements such as the lack of consent.
14

  The Model Penal Code requires belief re 

such circumstances for both general and specific intent crimes.
15

  Even the Code, however, 

waffles awkwardly for certain specific intent crimes like attempt and complicity (arguably 

requiring only the mens rea required for the underlying crime to be held to have these specific 

intents).
16

  

                                                
11

 Joshua Dressler, Understanding Criminal Law, 2d edit. (New York: Mathew Bender, 1995), 

pp. 105-107. 
12

 The Model Penal Code accomplishes this result by defining its term for specific intent, 

“purpose,” as mere knowledge with respect to circumstances (whereas for consequences, 

“purpose” is defined motivationally as “conscious object”).  Model Penal Code §2.02 (2)(a).   

13
 Dressler, Understanding Criminal Law, pp. 138-139. 

14
 Id at p. 137. 

15
 Model Penal Code §2.04 (1). 

16
 Model Penal Code §2.06, 5.01 (1). 
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 (4) With little hesitation the criminal law stipulates its resolution of the problem cases 

raised before: habitual and skilled behaviors are intentional, no matter how little is the attention 

paid to such behaviors by the one doing them;
17

 and hypnotic, post-hypnotic, and 

somnambulistic behaviors are unintentional, no matter how intelligent and fraught with meaning 

they may seem to be.
18

 

 Criminal codes typically prohibit thousands of act types, from killing to transporting 

corrosive liquids without proper labels.  The English language and the criminal law are rich in 

words with which to describe the actus reus and mens rea requirements of these thousands of 

prohibitions: we may be forbidden to do some action A if we: intend A; do A intentionally; do A 

knowingly, or willfully, or maliciously, or consciously, or being aware or believing that it is A 

we are doing.  In addition, some prohibitions use verbs of action that contain within them not 

only action descriptions but implicit mens rea provisions as well.  To lie, for example, is not only 

to tell an untruth; in addition, one must know that what one is saying is false.  As another 

example, some verbs of action are “intention-drenched”
19

 in the sense that one cannot do such an 

act except with a certain intention, such as “motioning a pedestrian across the street” (one’s arm 

must move with an intention to so signal)
20

 or “endeavoring to obstruct justice” (one’s act must 

be done with an intention to obstruct justice),
21

 etc.  The general part of the criminal law is 

supposed to bring order to this otherwise riotous prolixity by reducing all of these actus reus 

requirements to a common core – intending the bodily movements by which such actions are 

done – and by reducing all of these mens rea requirements to either general or specific intent 

requirements (or, in statutes satisfied by lesser culpability, recklessness or negligence). 

 One can summarize the criminal law’s usages of “intention,” and intention’s place in 

ascribing responsibility, by the following two charts.  The first depicts the role of intention in 

grading culpability vis-à-vis the consequences of our actions.  The second depicts the role of 

                                                
17

 Model Penal Code '2.01(2)(d).  

18
 Model Penal Code '2.01(2)(d), 2.01(2)(c). 

19
 Moore, Act and Crime, pp. 198-199. 

20
 Smith v. Bocklitz, 344 S.W. 2d 97 (Mo. 1961). 

21
 18 U.S. Code §1503. 
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intention in grading culpability vis-à-vis the circumstances in which our actions are done.
22

  As 

even a cursory comparison of the charts reveals, circumstances are the poor relation when it 

comes to grading culpability.  For the criminal law both uses “intention” more idiomatically, and 

is more discriminating in its culpability gradations, with respect to consequence elements of any 

actus reus.  

                                                
22

 There is no need for a third chart for the intentionality of bodily movements, for here the law is 

simple: a movement either is or is not intended, “intended” covering both the motivational state 

of desiring the bodily movement as an end in itself and the conational state of executing the 

bodily movement as the means to some other end. 
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MENS REA CONCEPTS RE CONSEQUENCES 

Psychological  Executory 

Classification: Motivational (“Conational”) Cognitive   No Mental 

 States States States   State 

 

 

 

 

Meanings: Ultimate Mediate Belief Belief Should Have  

 Desire Intent to a  to a  Believe  

 (“Motive”)  Certainty Substantial to a    

     Risk Substantial No 

      Risk Negligence 

Legal:  

Concepts: (1) (2) (3) (4) (5) (6) 

 

CL: Specific 
 

 Intent 
 

MPC: Purpose 

 

CL: General Intent 
 

MPC: Knowledge 

 

CL:  Malice 
 

MPC:  Reckless  (MPC) 

 

CL:  Negligence 
 

MPC:  Negligence 

 

CL:  Strict Liability 
 

MPC:  “Violations” 
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“CL” = Common Law 

“MPC” = Model Penal Code 
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MENS REA CONCEPTS RE CIRCUMSTANCES 

Psychological  Executory 
Classification: Motivational (ÒConationalÓ) Cognitive   No Mental 
 States States States   State 
 
 
 
Meanings: Ultimate Mediate Belief Belief Belief Should Have 
 Goal Goal to a  to a  to a Believed 
   Certainty High Substantial to a  
    Probability Risk Substantial No 
      Risk Negligence 
Legal  
Concepts: (1) (2) (3) (3a) (4) (5) (6) 
 
CL: Specific 
 Intent 
 

MPC: Purpose 
 (CL) 
CL: General Intent 
 

MPC: Purpose 
  (MPC) 
    (CL) 
CL: Malice 
 

MPC: Reckless  (MPC) 
 
CL: Negligence (ÒObjective IntentÓ) 
 

MPC: Negligence 
 

CL: Strict Liability 
 

MPC: ÒViolationsÓ 
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“CL” = Common Law 

“MPC” = Model Penal Code 
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II.  LEGAL AND MORAL SUPPOSITIONS ABOUT THE NATURE OF INTENTION 

AND THE CHALLENGING DATA OF NEUROSCIENCE 

 At the most general level the above described legal and moral uses of intention 

presupposes a realism about intentions.  As one common law court put it, the law supposes that 

“the state of a man’s mind is as much a fact as the state of his digestion.”23  We suppose this in 

law and in ethics because any naturalist view of legal and moral qualities is committed to there 

being some natural property on which moral and legal properties supervene.24  There have to be 

intentions for responsibility to depend on intentionality in the way that it does. 

 Less generally, our assessment of responsibility also supposes that the folk psychology of 

intention is at least roughly correct.  Intention, in other words, not only exists as a distinct kind of 

mental state, but it is the kind of mental state the folk psychology posits it to be.  One sees this 

supposition plainly in the way that the voluntary act and the mens rea doctrines of the criminal 

law are built entirely on the back of that folk psychology. 

 The folk psychology in question is that relating to practical rationality.  On this 

psychology there are three sorts of representational states that cause the behavior of rational 

agents: there are states of desire, where we represent the world as we want it to be; states of 

belief, where we represent the world as we believe it is; and there are states of intention, where 

we represent the world as we intend to make it.25  For rational action, these states need to be 

related in their contents according to the following schema: 

 

1. ! Desires some state of affairs S.  (Motivational premise) 

2. ! Believes if he does action A, then S will obtain.  (Cognitive premise) 

3. ! Intends to do A.  (Conational premise) 

4. ! Believes that if he wills bodily movement BM,   (Second cognitive premise) 

                                                
23 Edington v. Fitzmaurice, L.R. 29 Ch. Div. 459, 483 (1882). 

24 Defended in Moore, Objectivity in Law and Ethics (Aldershot, UK: Ashgate Press, 2004), 
chapter 6. 

25 I have adopted Michael Bratman’s version of practical rationality in separating intention from 
desire.  See Bratman, Intention, Plans and Practical Reason (Cambridge, Mass.: Harvard 
University Press, 1987).  The older view is to lump intentions in with desires as a general “pro 
attitude.”  See, e.g., Donald Davidson, “Intention,” in his Essays on Actions and Events (Oxford: 
Oxford University Press, 1980). 
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 this will result in action A being done.   

5. ! Intends (or wills) BM.   (Second conational premise) 

6. ! Does bodily movement BM.  (ÒConclusionÓ) 

 

The actus reus and mens rea requirements of the criminal law are built entirely on the 

back of this folk psychology.  The mens rea part of this can be seen from adverting to the earlier 

two charts of intentionÕs place in the criminal lawÕs grading of culpability.  On the chart on 

consequences, for example, one can see that the criminal law lumps motivational states of desire 

with conational states of intention, finding either sufficient for Òspecific intentÓ or ÒpurposeÓ (the 

states of most serious culpability under the common law and the Model Penal Code, 

respectively).  The third representational state, belief, is used to mark out the states of lesser 

culpability: knowledge (or Ògeneral intentionÓ), recklessness, and negligence. 

 Notice that the mens rea doctrines of the criminal law do not take a position in the thirty 

year old debate between those who think intention is a species of desire and those who think it is 

not.26  By allowing either motivating ends or intended means to suffice for Òspecific intentÓ or 

Òpurpose,Ó the law can accept either answer in this debate within the philosophy of mind.  

Whereas the criminal law does stake out a position in the equally long-running debate about 

whether intentions are just a kind of predictive belief,27 the law supposing that the mental state of 

intention is psychologically distinct from cognitive states of belief. 

 With regard to the actus reus requirement that there be a voluntary action, the criminal 

law adopts without change the folk psychological view that intentions can be either general (as 

schematized in premise 3 above) or specific (premise 5), temporally distal (premise 3 above) or 

immediate (premise 5).  As Bratman charts in detail,28 we execute our motivations by plans 

consisting of a hierarchically ordered set of intentions.  If defendant wants Jones money and 

believes that killing Jones will get him the money, he may decide to kill Jones.  Yet the general, 

distal intention formed by such a decision will require a hierarchy of less general, less temporally 

                                                
26 The Davidson/Bratman debate referenced in footnote 45 above.  I align myself on the Bratman 
side in Moore, Act and Crime, chapter 6. 
27 A prominent current form is the Bratman/Vellerman debate.  An older form is William JamesÕ 
ideomotor theory of action.  For discussion, see Moore, Act and Crime, 145-149. 
28 Bratman, Intentions, Plans, and Practical Reason. 
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removed intentions to execute it, culminating in the most specific, most immediate intention of 

all, such as an intention (or willing) to move his trigger finger now.  

 There are a number of other suppositions (about intentions) that responsibility 

assessments are commonly thought to make, in addition to supposing the basic 

belief/desire/intention (“BDI”) psychology of rational action just sketched.  I shall consider three 

of them.  The first is that intentions are causally efficacious.  More specifically, the idea is that 

intentions (both distal and immediate) often cause the acts that are their object.  When I go 

downtown because I intended to go downtown, the “because” is meant causally. 

 It is often urged that something more than causation is required here.  This is thought to 

be shown by “deviant causal chains” kinds of cases.29  Suppose I intend to run you down with 

my car; yet this intention causes such excitement in me, such conflict, etc., that I tremble, my 

foot slips off the brakes, hits the accelerator, and my car does indeed run you down.  You are run 

down because of my intention, but my running you down was still an accident.  So we must 

amend the supposition here: the intention must cause the bodily movement “in the right way,”30 

or better, the action must be done in execution of the intention.  In any case, however this is put, 

at least the hierarchy of intentions must cause the action for one to be regarded as seriously 

culpable because one intended the wrong done. 

 In criminal law this supposition is sometimes put as a temporal supposition, a 

“simultaneity requirement”.31  On this construal the requirement is that the act and the intent be 

simultaneous with one another.  Yet this temporal criterion is only doing proxy work; what is 

really required is the kind of causal connection we get when an act is done in execution of an 

intention.  Given the common temporal proximity of intentions with the acts that execute them, 

such acts and intentions will often be close to simultaneous.  Yet the converse is not true: I can 

intend to run you down, and start the action of running you down at the same time, yet not do 

that act in execution of that intention.  E.g., I also intend to escape the large truck bearing down 

behind me, and accelerate for that reason. 

                                                
29 See, e.g., Alvin Goldman, A Theory of Human Action (Englewood Cliffs, N.J.: Prentice Hall, 
1970), pp. 55-63. 

30 Id., p. 61. 

31 As in Dressler, Understanding Criminal Law, pp. 177-179. 
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 The second additional supposition that responsibility assessments are said to make has to 

do with the causes of intentions rather that what intentions can cause.  The supposition is that 

intentions are free in some sense of the word.  The idea is that intentions are a species of choice, 

decision, and willing, and that all of these processes must be free, else they would not be what 

they are.  This is of course nothing less than the supposition of free will, in some sense of the 

words. 

 The third additional supposition has to do with consciousness.  Many think that one can 

have an intention only if one is conscious of what the content of that intention is.32  

Alternatively, one might think that although one can have unconscious intentions, the only 

intentions that affect oneÕs culpability are conscious intentions.33  As we shall see shortly, each 

of these three additional suppositions about intentions in our responsibility assessments generates 

a challenge to those assessments by neuroscience.  

 The neuroscientific challenge(s) I wish to examine stem from the kind of experiments 

begun in the early 1980’s by the late Benjamin Libet and his associates.34  In Libet’s early 

experiments his subjects were told to flex their right wrists or the fingers of their right hands 

whenever they wished.  EEG readings were taken from the subject’s scalps over the relevant 

portions of their brain, the Supplementary Motor Area.  Such readings detected a negative shift, 

what Libet termed a “readiness potential” (RP), beginning about 550 milliseconds prior to the 

time at which their muscles began to move so as to flex their wrists or move their fingers.  These 

subjects were also told to watch a spot revolving on a spatial clock and to register when their 

initial awareness of intending to move their wrist/fingers began.  They reported the beginnings of 

                                                
32 See, e.g., Frederick Siegler, “Unconscious Intentions,” Inquiry, Vol. 10 (1967), pp. 51-67. 

33 I defend a version of this thesis in Moore, “Responsibility and the Unconscious,” Southern 
California Law Review, Vol. 53 (1980), pp. 1563-1675, rewritten as chapters 7, 9, 10 of Law and 
Psychiatry: Rethinking the Relationship (Cambridge: Cambridge University Press, 1984).  (The 
original to title of this book is more descriptive of its contents: Persons and the Unconscious.).  
The essential idea is that we need mental states of persons to have some connection to 
consciousness in some sense if we are to distinguish such states from the sub-personal states of 
brain functioning that are not at all accessible to consciousness. 
34 B. Libet, C.A. Gleason, E.W. Wright, and D.K. Pearl, “Time of Conscious Intention to Act in 
Relation to Onset of Cerebral Activities (Readiness Potential); The Unconscious Initiation of a 
Freely Voluntary Act,” Brain, Vol. 106 (1983), pp. 623-642.  These findings are restated in 
Libet, “Unconscious Cerebral Initiative and the Role of Conscious Will in Voluntary Action,” 
Behavioral and Brain Sciences, Vol. 8 (1985), pp. 529-539. 
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awareness of their decision to move their finger or wrist on average 350 milliseconds after the 

shift in readiness potential began.  Such beginning of awareness preceded the beginning of actual 

movement by 200 milliseconds.   

 We can represent these results along a simple schema that I will use throughout the 

remainder of this article.  Let “t1” be the time of the onset of the shift in readiness potential; “t2,” 

the time of initial awareness of an intention to move, and “t3,” the time of the beginning of the 

bodily movement in question.  The basic schema is represented in Figure 1:  

 t1 t2 t3  

Figure 1:  (onset of RP) (onset of awareness of (onset of bodily  
   decision to move) movement) 
 

The total time from t1 to t3 is 550 milliseconds, t2 being located 350 milliseconds after t1 and 200 

milliseconds before t3.  Libet added two more times of some interest here.  One is Libet’s 

corrected time of the onset of awareness; finding from other studies an error of about 50 

milliseconds in subjects’ estimation of the onset of awareness of sensations generally, Libet 

corrected the temporal location of t2 to be 50 milliseconds closer to t3, and 50 milliseconds 

further from t1, than the subjects reported.  Secondly, Libet notes that (what I shall call) the 

“Rubicon Point” – the point beyond which the subject cannot stop the movement already decided 

upon – occurs 50 milliseconds prior to actual muscle movement initiation (t3) and 100 

milliseconds after the corrected time for onset of awareness of the decision to move (t2).  

 The values above for t1, t2, and t3 are given for what Libet called “Type II RP’s.”  These 

are readiness potentials and awareness onsets measured when subjects both were instructed to 

move whenever they wished and when they reported (in post movement debriefings) no 

experience of any advanced pre-planning to move within the next few seconds.  Shifts in 

readiness potential measured when there was such experience of pre-planning, or where subjects 

were not free to move spontaneously (i.e., where they moved in response to a pre-set signal), 

Libet termed “Type I RP’s.”  Type I RP’s had considerably earlier onsets than did Type II RP’s 

(about 1050 milliseconds prior to movement).   

In what follows I shall focus on Type II RP’s, as did Libet.  For Libet thought “that the 

RP component that starts at about – 550 ms, the one that predominates in type II RP’s,…is the 
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one uniquely associated with an exclusively endogenous volitional process.”35  It is this data that 

thus forms the core of the neuroscientific challenge(s) to the presuppositions about intentions 

made by the law and morality in their responsibility assessments. 

III. THE CHALLENGE(S) TO THE FOLK PSYCHOLOGY FROM THE LIBET AND 

POST-LIBET EXPERIMENTS 

 Patrick Haggard has touted Libet’s initial article, describing the readiness potential 

experiment there reported, as “one of the most philosophically challenging papers in modern 

scientific psychology.”36  I on the contrary think Libet’s work to be philosophically challenged, 

not challenging.  To see who is right here requires that we parse up the challenge(s) better than is 

usually done. 

 Start with one of Libet’s own characterizations of his challenge(s) to the folk psychology: 

“If the ‘act now’ process is initiated unconsciously, then conscious free will is not doing it.”37  

Notice the three things run together in the phrase, “conscious free will:” (1) maybe a conscious 

will is initiating action, but it isn’t a free will doing the work; (2) maybe there is consciousness 

and freedom at the time of action initiation, but there is no will  doing any action initiation; and 

(3) maybe there is a free will operating to initiate actions, but there is no consciousness of that 

will or its operations at the time it is initiating actions.  I now want to show that Libet has elided 

three distinct challenges together.   

A. Persons have no free will because their willings are caused by unwilled brain events 

 By far the most heralded of Libet’s challenges is taken to be a challenge to the possibility 

of there being free will.  A free will is thought to be a will whose exercise of its powers would be 

uncaused by any other prior events, brain events included.  Such a will is thought to cause the 

bodily movements that lie at the heart of many actions; but its activities would not themselves be 

the effects of earlier causes. 

 Libet shares with much of popular literature the thought that having a free will in this 

sense is essential to being morally responsible and blameworthy.  Libet’s thought is that if brain 

                                                
35 Libet, “Unconscious Cerebral Initiative,” at p. 532. 

36 Patrick Haggard, Chris Newman, and Elena Magno, “On the Perceived Time of Voluntary 
Actions,” British Journal of Psychology, Vol. 90 (1999), pp. 291-303, at p. 291. 

37 Benjamin Libet, “Consciousness, Free Action and the Brain,” Journal of Consciousness 
Studies, Vol. 8 (2001), p. 59-65, at p. 61. 
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states precede and cause one’s choices, then such choices cannot ground a true responsibility.  

For such choices to give one  control (and thus responsibility), they have to be undetermined by 

any brain events that are outside the control of the chooser.  If there are such unchosen brain 

events causing us to will what we do, “the individual would not consciously control his actions; 

he would only become aware of an unconsciously initiated choice.  He would have no direct 

conscious control over the nature of any preceding unconscious processes….We do not hold 

people responsible for actions performed unconsciously, without the possibility of conscious 

control.”38 

 True enough, Libet himself draws back from consigning our blaming practices to the 

dust-heap.  Yet he does this only by positing a veto function that the will can possess.39  

According to Libet, the will does not initiate actions, it being the mere puppet of the brain events 

that cause it; yet the will has about a 100 millisecond window (the difference between corrected 

awareness time and the Rubicon Point) in which to exercise a veto over the already initiated 

movement.  By exercising such a veto, the will can prevent a movement already initiated.  

Remarkably, Libet holds such preventative choices to be uncaused.40  Unlike the initiation of 

movements, blocking the movements is an effort of pure will.  Here, for Libet, is where free will 

resides (or as some wags put it, where “free won’t” resides).  Needless to say, many 

neuroscientists otherwise admiring of Libet’s work do not follow him here.  For them, the 

exercise or non-exercise of a veto function is as caused by earlier brain events that precede 

awareness as is the exercise of the function that initiates motor movements.  For them, thus, the 

implication of Libet’s work is that there is no free will and thus, no responsibility or 

blameworthiness. 

B. Persons have no causally efficacious wills because willings are always epiphenomenal to 

the actions they putatively cause  

 Quite distinct from the denial that wills are free of being caused is the denial that wills 

are themselves causes.  This skeptical claim thus proceeds from what wills are thought to cause 

                                                
38 Benjamin Libet, “Do We Have Free Will?,” Journal of Consciousness Studies, Vol. 6 (1999), 
pp. 47-57, reprinted in Benjamin Libet, Anthony Freeman, and Keith Sutherland, eds., The 

Volitional Brain: Towards a Neuroscience of Free Will (UK: Imprint Academic, 2004), p. 52. 

39 Libet, “Unconscious Cerebral Initiative,” pp. 536-538. 

40 Libet, “Do We Have Free Will?,” pp. 52-53. 
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in the folk psychology, not from what willings are caused by.  The epiphenomenal claim is thus 

quite distinct from the lack of freedom claim. 

 One can picture the difference in the two skeptical claims this way.  The free will skeptic 

pictures the relation between brain states, willings, and bodily movements as a simple causal 

chain: 

 t1 t2 t3  

Figure 2: Brain events willing  bodily movements 

 

On this picture, willings do cause the bodily movements that are their objects.  But the willings 

are themselves caused by certain brain events, and it is this etiological feature that the free will 

skeptic says robs willings of the freedom allegedly needed for responsibility.  Contrast this with 

a second picture: 

 t1 t2 t3  

  willings 

Figure 3: Brain events    

   bodily movements 

 

Willings are caused on this picture too, but what here grounds the skepticism about responsibility 

is not the existence of this causal relation but rather, the non-existence of a causal connection 

between willings and bodily movements.  Willings and bodily movements are conceived here as 

being epiphenomenal of each other, co-effects of a common cause, which is why they look like 

but are not in a causal relationship with one another. 

 It is a puzzle to me why the neuroscience literature so conflates these two forms of 

skepticism, since they are so obviously distinct.  Yet both Libet’s own work, and the literature 

that followed him in neuroscience, regularly run these two claims together.  There is nothing 

inconsistent in holding both claims to be true: our wills could be both unfree (caused by unwilled 

states) and lacking in causal efficacy of actions (merely epiphenomenal with such actions).  Yet 

they are two distinct claims nonetheless.  In which case Libet and his followers should be pleased 

that they have had two bases for being skeptical about the will, not just one. 

 The epiphenomenal skepticism is often phrased as a denial that there really are any events 

properly called willings or intendings.  If one thinks that a mental state has to be the direct cause 
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of voluntary bodily movements in order to be a willing, then any event lacking that allegedly 

essential property of willings would not of course be a willing type event.  One can thus put this 

strand of skepticism as a denial that there is a will.  But because the other two forms of 

skepticism can also be phrased as denying the existence of willings – these holding 

consciousness and freedom to be as essential to willing as causal efficacy – I prefer to 

characterize this skepticism of Libet’s as an epiphenomenal skepticism, not an existential 

skepticism.  

 The epiphenomenal skepticism needs fleshing out a bit.  Just because brain events both 

cause bodily movements and precede willings does not rule out the possibility that such brain 

events cause bodily movements through such willings.  The possibility is that the right picture is 

that depicted in Figure 2, where willings are causative of bodily movements even if themselves 

caused by earlier brain events.  The epiphenomenal skeptic thus needs to say more than that the 

mental events of willing are preceded by brain events that cause bodily movements.  Such a 

skeptic may have one of two additional thoughts here. 

 First, he might think that the brain events at t1 are the last events needed for the bodily 

movements in question.  This is the idea that not only are the brain events sufficient to produce 

the bodily movements, but that these early brain events do not operate through any other, 

subsequent brain events.  Once the early brain events have occurred at t1, in other words, the 

bodily movements at t3 are going to happen without need of any other events occurring, willings 

included.  (For a complete causal chain to exist from t1 to t3, there must be states existing, but 

these are not the changes of state we think of as events.)41 

 Alternatively, he might think that the brain events at t1 cause the bodily movements at t3 

via a series of other brain events.  For ease of exposition, assume just one other set of brain 

events occurring at t2, call them BE'.  Then the picture is that depicted in Figure 4: 

 t1 t2 t3  

  willing 

Figure 4: BE   BE'  bodily movements 

                                                
41 On causal influence going across unchanging states as well as chains of events, see Michael 
Moore, “The Nature of Singularist Theories of Causation,” The Monist, Vol. 92 (2009), pp. 3-23, 
reprinted in Moore, Causation and Responsibility (Oxford: Oxford University Press, 2009), pp. 
500-501, 510. 
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Willing on this picture is still epiphenomenal because BE' at t2 is sufficient for the bodily 

movements at t3, and at no point in time is there room or need for some other event, such as a 

“willing,” to do any causing of bodily movements. 

 One’s choice between these two pictures will not be settled by arm chair philosophy.  The 

issue is an empirical one, to be settled by the best neuroscience available.  I nonetheless separate 

the two versions of this skepticism because how one answers it depends on which of these 

pictures one takes to be true.  Notice that both of these skeptical pictures crucially depend on 

willing not being necessary for bodily movements to occur because the brain events at t1, or the 

brain events at both t1 and t2, are sufficient by themselves to cause those bodily movements.  Al 

Mele nicely documents how much of the neuroscientific literature seems to omit this crucial 

assumption, regarding it as enough to show that willings succeed in time those brain events 

initiating action.42  As Mele points out, temporal order is no argument to all that the intermediary 

events are merely epiphenomenal: “After all, when the lighting of a fuse precedes the burning of 

the fuse, which in turn precedes a firecracker’s exploding, we do not infer that the burning of the 

fuse plays no causal role in producing the explosion.”43  For the epiphenomenal view of the will 

to be inferred, we need two things to be the case: (1) that readiness potentials at t1 are always 

followed by bodily movements at t3; and more specifically, (2) such movements occur after the 

RP shift even when the subject does not will such bodily movements.  If negative shifts in 

readiness potentials sometimes occur without the usual bodily movements, or if those shifts 

result in bodily movements only when there is also a willing of such movements, then the 

evidence is perfectly compatible with the hypothesis that willings are co-causers of bodily 

movements along with certain brain events.  Such co-caused relationships could either be as 

depicted in Figure 1, where brain events operate entirely through such willings; or as depicted in 

a modification of Figure 4 above, where willings are simultaneous co-causers along with certain 

brain events, as in Figure 5: 

 

 

                                                
42 Alfred R. Mele, Effective Intentions: The Power of Conscious Will (July, 2008 manuscript), 
pp. 80-85. 

43 Id., p. 81. 
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 t1 t2 t3  

  willing 
   bodily 
Figure 5: BE   movements 
    BE'   

 

C. Persons are not conscious of the processes producing actions early enough to be in 

control of those actions 

 For a long time (even antedating Freud) many have thought that one can unconsciously 

intend or will things.  If so, then one response to the epiphenomenal skepticism above is to 

identify the brain events at t1 as being nothing other than a willing, albeit an unconscious willing, 

and thus preserve the causal efficacy of willings. It is this possibility that brings the third aspect 

of Libetan skepticism into focus.  For even if willings are the brain events at t1 that cause bodily 

movements, still these are not conscious willings, and only conscious willings make one 

responsible, is the idea. We can only control that of which we are aware, this thought continues, 

so that even if the will is both free and causally efficacious, that would be without implications 

for responsibility because the willings that initiate movements are unconscious. 

 One should conceive of this as a second kind of epiphenomenal objection, pictured 

thusly: 

 t1 t2 t3  

   consciousness 
   of willing 
Figure 6: Brain events       
  of willing  
     bodily movements 
 

Consciousness of willing is now pictured in the ÒdanglerÓ position, an effect of the willing/brain 

events at t1 but without effect itself on the movements it doesnÕt control. 

 The main reason that Libet and other neuroscientists may not have separated this 

skepticism about responsibility from the first two skepticisms, is because they thought intentions 

and willings had to be conscious if they were intentions or willings at all.  For if this were the 

case, then the subject can will or intend the movement of his finger only when he is conscious of 

that fact; this means both consciousness and intending are in the ÒdanglerÓ position in the 

epiphenomenal chart, and so this third skepticism collapses into the second skepticism already 
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considered.  For reasons I go into in Part IV, I do not share the supposition that willings and 

intendings must be conscious.  There is in that case this separable skepticism to be considered.   

D. Two Queries About the Three Skeptical Challenges 

 There are two questions to ask of each of these three skeptical challenges to responsibility 

coming from neuroscience.  The most obvious question is whether the scientific claims are true.  

Are willings caused by brain events?  Are willings merely epiphenomenal of the bodily 

movements they putatively cause?  Is consciousness of willing merely epiphenomenal with those 

bodily movements that are willed?  These sound like empirical questions for the best science to 

answer, which they are, but as we will see they also involve a good deal of “philosophizing,”  

that is, conceptual work in the philosophy of mind. 

 The second question to ask is whether it matters to moral responsibility whether any of 

these claims is true.  Does responsibility require freedom of the will?  Does it require that 

willings cause actions?  Is consciousness of the willings that cause actions required for 

responsibility for those actions?  These are more obviously philosophical questions, although the 

relevant branch of philosophy is moral philosophy rather than the philosophy of mind.  

 I shall proceed by asking the second question first, with respect to all three challenges.  I 

will then proceed to the first question. 

IV. THE MORAL/LEGAL RELEVANCE OF THESE THREE ALLEGED FACTS OF 

NEUROSCIENCE  

 I come then to the first of my two questions, the question of moral philosophy: is it 

relevant to blameworthiness and responsibility that: (1) our choices are caused and thus not 

“free”? (2) our choices do not cause the bodily movements that constitute our actions? or (3) our 

choices are often made “before we know it,” i.e. before we are conscious of choosing?  I shall 

address these three subquestions seriatim in this part. 

A. Free Will 

 Beginning a discussion on free will is a daunting project for me.  This is not just because 

the literature is vast, which it is.  It is more because of the difficulty I have in motivating the 

discussion.  As a life-long compatibilist,44 the answer is too obvious to me to motivate a detailed 

                                                
44 See e.g., Michael Moore, “Causation and the Excuses,” California Law Review, Vol. 73 
(1985), pp. 1091-1149, reprinted in Moore, Placing Blame: A General Theory of the Criminal 

Law (Oxford: Oxford University Press, 1997). 
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defense.  As Nietzsche said somewhere in one of The Untimely Meditations, we can only 

meaningfully argue against positions that are plausible enough to tempt us.  

 A striking fact that nonetheless starts the engines here is that intelligent, educated people 

regard the incompatibilist answer as obvious too.45  They think that of course if we are caused to 

choose what we do by factors themselves unchosen, then we couldn’t have helped doing what we 

did, we had no real control, and we cannot fairly be blamed for our actions.  Such people see the 

lawyers and the moralists as clinging desperately to a libertarian metaphysics that even they at 

some level know is wildly implausible.  Such people thus assume that when science rips off the 

mask of illusion by showing such metaphysics to be false, much will change in our blaming and 

punishment practices.  So I will endeavor in this section to take seriously a position I in fact 

think to be pretty obviously false, even if widely held. 

 Let me begin with a species of causation known to us long before there was a 

neuroscience.  I refer to the causation of choice by beliefs and desires.  As Aristotle charted 2000 

years ago, what we do is a function of what we want to achieve and what we believe the world is 

like making possible the achievement of these things.  

 Because I will later use Newcombe’s Paradox as a contrast case to the cases discussed in 

the next succeeding section, imagine a simple-minded variation of this well-known paradox that 

goes like this.  We are to suppose that there is a Great Predictor who is very, very good at 

predicting what someone will decide before they have decided it.  The following game is set up: 

there are two boxes and you have a two-valued choice.  You can pick both boxes, or you can 

pick only box number one.  Whatever you pick determines how much money you get, because 

you receive the contents of the box(es) chosen.  In box number two there is $1000, placed there 

by the Great Predictor no matter what you choose.  However, in box number one the contents 

depend on your choice.  If you choose the first box only, the Great Predictor after your choice 

but before you open the box will place one million dollars in that box; if you pick both boxes, the 

Great Predictor will leave box one empty.  The Great Predictor will predict your choice before 

you make it but his prediction has nothing to do with what is placed in box one.  That is 

determined solely by your choice. 

                                                
45 Indeed, incompatibilism is rife amongst neuroscientists in general, now just with Libet.  See 
e.g., John C. Eccles, “Mental Summations: The Timing of Voluntary Intentions by Cortical 
Activity,” Behavioral and Brain Sciences, Vol. 8 (1985), pp. 542-543. 
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 The Great Predictor is not a magician.  Rather, he is a very able scientist.  He issues his 

predictions by noting certain facts (call them collectively, “F”) about you, human nature, and the 

situation.  This makes his prediction epiphenomenal of your decision because F determines both 

what he will predict and what you will decide.  On a time line the structure is that depicted in 

Figure 7: 

 t1 t2 t3 t4 t5 
  Prediction 
 F 
     1 box 1 million  you receive  
Figure 7:       placed in $1 million 
   Decision   box 1 
   to take  
    2 boxes $0 placed you receive 
      in box 1 $1000 only 
        

 On this simple-minded version of Newcombe’s Paradox we are all the Great Predictor: 

we predict, do we not, that you will choose box one only, because it pays much much better?  

(Indeed, Hume got here first: leave a pot of gold at Charing Cross Station in London, Hume said, 

and then come back in an hour.  Hume’s prediction: it will not be there, because someone will 

have made off with it.)46  Yet is not the predictability of the choice – a predictability based on 

certain causally relevant facts – just beside the point when it comes to your making the decision 

and to our assessing it?  That there is such a prediction, and that there are the causes that make 

such a prediction so reliable, is irrelevant to your reasoning about what to choose.  Even if you 

know the prediction, and indeed, even if you too can make the prediction by knowing facts F 

yourself, these will not be your reasons for deciding on box number one.  You will reason to 

your decision just as you would in ignorance of these predictions and the facts on which they are 

based.  Moreover, these facts are also irrelevant to our assessment of the rationality of what you 

choose.  And they are irrelevant to our assessment of your deserts with respect to the money: if 

the money was offered under the terms above described, and you chose the first box in reliance 

on that offer, you deserve the million dollars irrespective of how determined was your choice. 

 Many hard determinists and libertarian incompatibilists will respond that this kind of 

causation is not a challenge to responsibility.  After all, it is because we know that almost 

                                                
46 Hume 
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everyone including you wants $1 million more than they want $1000, and because we know that 

you understand the instructions and thus have the requisite means/end belief about how to get $1 

million rather than $1000, that we can predict your choice.  The objection is that such 

belief/desire causation does not challenge our agency, control, or responsibility.   But why not?  

A cause is a cause, as Stephen Morse says.47  Our beliefs and our desires are often unchosen by 

us, being caused by factors over which we had no choice.  So causation of our choices by what 

we most want and believe should challenge our sense of agency, control, and responsibility as 

much as any other form of causation.  That it manifestly doesn’t, counts against incompatibilist 

views, both determinist and libertarian. 

 To be sure, there was once a group of philosophers who denied that belief/desire sets 

were causes of the choices that they rationalized.48  If this were true, then the compatibility of 

belief/desire causation with responsibility for choices so caused, could not constitute the beach-

head I intend to make of it.  Yet, as forty (plus) years of consensus in the philosophy of mind has 

shown, “reasons” (belief/desire sets) have to play causal roles vis-à-vis choice and behavior.49  

After all, we have many things we want, and we have numerous beliefs about the world and 

about the ability of various potential actions to get us what we want.  Yet such pairs of beliefs 

and desires constitute the reason(s) for which we acted only if they caused the action in question.  

What in the world could be meant by the “because” in “I did it because I wanted X,” other than 

that there is a causal connection between doing the action that achieves X, and wanting X? 

 Another logically possible wiggle here open to the incompatibilist, is to deny that we are 

responsible for those of our actions and choices that are caused by our reasons.  Yet this would 

be a heroic denial, leaving us responsible only for those intrinsically motivated actions (“acts 

gratui”) so favored in existentialist fiction.  Yet “acts for no reason” are exceptional; most of 

what we do is choose to act, and act, because of what we desire and what we believe, even 

though those mental states are often unwilled by us. 

                                                
47 Stephen J. Morse, “Determinism and the Death of Folk Psychology: Two Challenges to 
Responsibility from Neuroscience,” Minnesota Journal of Law, Science, and Technology, Vol. 9 
(2008), pp. 1-35, at p. 14. 

48 See the extensive list in Michael Moore, Law and Psychiatry, p. 427 n. 5. 

49 Beginning with Donald Davidson’s seminal article, “Actions, Reasons and Causes,” in his 
Essays on Actions and Events (Oxford: Oxford University Press, 1980). 
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 Notice that our responsibility for actions done for reasons remains even when others 

manipulate us because they know our motivational structure.  I once had a senior colleague 

whose proudest professional achievement had been a staff position with President Truman.  He 

had a limited repertoire of stories about Truman, which all of his colleagues had heard many 

times.  It was easy to elicit a retelling of one of these stories by weaving some allusion to 

Truman into one’s conversation.  In a perfectly straightforward sense of the word, when we did 

this we caused him to tell the story.50  Equally clearly, however, he wanted to tell the story, he 

chose to do so, he did so intentionally, and (in the moral arena where it is an offence to bore your 

faculty colleagues at lunch) he was fully responsible for his retelling of the story.  (That we also 

were responsible in no wise diminishes his responsibility in this regard – in criminal law ours 

would be but an accomplice liability, principal liability being reserved for he who retold the 

story.) 

 The only remaining arrow in the quiver of the incompatibilist here is to become what is 

sometimes called a “selective determinist.”51  Such a person is selective in terms of what kinds of 

causes are incompatible with responsibility.  A common example is the liberal selective 

determinist:52 even if the wealth of Loeb and Leipold caused them to kill Bobby Franks fully as 

much as the poverty of common thieves causes them to steal, only the latter but not the former is 

incompatible with responsibility for the wrongs done, for the liberal selective determinist.  To be 

sure, the selectivity needed by the incompatibilist here is different: even if reasons cause 

behavior as fully as does the environment, genetics, or brain activity, still only the latter are 

incompatible with responsibility.  Yet despite this difference, the damning question to selective 

determinism remains the same.  If incompatibilism is generally motivated by the thought that 

choices that are caused by factors themselves unchosen are not choices giving the actor control 

over his actions – he “couldn’t have done otherwise” – then that thought should be as applicable 

                                                
50 A like anecdote (and more besides) is given by Joel Feinberg, “Causing Voluntary Actions,” in 
his Doing and Deserving (Princeton: Princeton University Press, 1970), pp. 157-158. 

51 The selective determinist strategy is discussed in Moore, Law and Psychiatry, pp. 358-360. 

52 The kind of selective determinism discussed by Paul Hollander, who I believe coined the 
phrase.  Hollander, “Sociology, Selective Determinism, and the Rise of Expectations,” American 
Sociologist, Vol. 8 (1973), pp. 147-153. 
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to reasons as causes as well as environmental, genetic, or brain factors as causes.  If causation as 

such erodes the control needed for responsibility, the kinds of causes should be irrelevant. 

 Let me now leave my beachhead and move inland.  I now want to show that just as 

causation of choice and action by belief/desire sets does not erode responsibility, so also 

causation of the will by brain states does not do so either.  Although it ultimately will make little 

difference, it is helpful at this stage to introduce a temporal distinction.  I shall distinguish brain 

states that occur at the time of willing or intending, from those that precede any such willings or 

intendings and which also cause such willings and intendings.  In introducing this distinction I 

here leave open the question of when such willings and intendings occur.  If such willings and 

intendings occur prior to our awareness of them (see Part V below), then the brain states may 

include those brain states evidenced by Libet’s shift in readiness potential.  

 First consider the brain states occurring at the time of willing and intending.  When they 

are not construing these brain states to be the immediate causes of voluntary bodily movements 

(to which the mental states of willing/intending are merely epiphenomenal), Libet and other 

neuroscientists tend to think of such brain states as being the most immediate, or direct causes of 

willing/intending.  Under this last construal, the will is (arguendo) conceded to cause voluntary 

bodily movement, but (being itself caused by such simultaneous brain states) the will is not free.  

From which conclusion a lack of responsibility is supposed to follow. 

 Overlooked by this last chain of inference are some general questions of reference and 

identity.  Perhaps when we say, “I willed the movement of my finger” or “I intended to shoot the 

gun by moving my finger,” we are referring to just those brain states Libet and company regard 

as the putative causes of willing/intending.  In which case the relationship between the mental 

states of willing and intending, on the one hand, and these simultaneous brain states, on the 

other, is one of identity and not of causation.  In which event the discovery of such brain states 

should make us optimistic, not pessimistic, about the existence of the willings and intendings on 

which responsibility depends.  After all, on this construal what the neuroscientists have verified 

is that there really are the mental states on which responsibility depends, and they have done this 

by discovering more about the nature of such states.  Hitherto we only knew of such states by 

their phenomenal and behavioral properties; now we know the physical nature of such states too.  

Voila! 
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 Whether this happy optimism (about willing, intending, and responsibility) is warranted 

depends on two kinds of facts.53  One is a linguistic or language-usage fact: are the semantic 

intentions with which we use the vocabulary of willing and intending such that we can be 

referring to things we know very little about, such as the brain states in question?  The second is 

an ontological or scientific fact: are the brain states in question in fact identical to the mental 

states of willing and intending?  Let us call the first the question of reference, the second, the 

question of identity. 

 As to the question of reference, a common reaction to the hypothesis that we use words 

like “willing” and “intending” to refer to brain states that we know little about, is to object that 

we can’t mean more than we know when we speak.54  As applied here, the objection is that we 

only knew of willing and intending via their phenomenal and behavioral natures; we knew 

nothing (and even now know little) about the brain states in question, so we couldn’t be referring 

to such brain states when we use the vocabulary of willing/intending.  This objection can be 

voiced as to either individual speakers, or as to whole linguistic communities.   

 Framed either individually or collectively, the objection is a toothless one.  Consider by 

way of example usage of the word, “dreaming.”  Prior to the Dement and Kleitman research of 

1950’s psychology, the only criterion we had that a person had dreamt something was that 

person’s waking remembrance.  Yet surely such phenomenological evidence does not exhaust 

the nature of dreaming.  Surely there can be unremembered dreams, and surely there can be 

misremembered dreams.  In which case “dreaming” refers to a process that is not exhausted, nor 

even universally evidenced, by waking remembrances.  Behavioral evidence such as REM 

patterns, brain activity evidence such as EEG patterns, joins waking remembrances as evidencing 

a process whose full nature is hardly known.  That process was what we were referring to when 

we spoke of dreaming pre-1950, and that is what we still mean when we speak of “dreaming” 

now that we know a little more about the nature of that process. 

                                                
53 That theories of direct reference require these two kinds of facts is defended in Moore, “Can 
Objectivity Be Grounded in Semantics?,” Social, Political, and Legal Philosophy, Vol. 2 (2007), 
pp. 235-260; and in Moore “Semantics, Metaphysics, and Objectivity,” Boston University Law 

Review forthcoming, 2009. 

54 See, e.g., Eddy Zemach, “Putnam’s Theory on the Reference of Substance Terms,” Journal of 

Philosophy, Vol. 73 (1976), pp. 116-127. 
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 To go the other way here, and to think that words like “dreaming,” “willing,” or 

“intending” have their reference fixed exclusively by the way we first came to know of their 

existence – viz, by phenomenology – would render science discontinuous with ordinary thought 

in a way that is very counterintuitive.55  It would mean, for example, that Dement and Kleitman’s 

REM/EEG studies couldn’t have been about dreaming; given the imperfect congruence of 

REM/EEG patterns with waking remembrances, if the latter fix the reference of the word then 

their studies must have been about something else – “schmeaming,” perhaps, but not dreaming.56  

They were thus not discovering more about dreaming with their research.  Rather, they were 

changing the subject and thus were talking past the folk psychological notion of dreaming.  

Scientific progress would become impossible under this view of semantics and reference. 

 We thus mean more than we know when we use words like “willing” and “intending.”  

We mean to refer to states that have a deeper nature than that we yet know.  Our best bet is that 

that nature is to be found in just those brain states Libet and company mistakenly think of as the 

causes of willing/intending. 

 What we mean with our words cannot of course make the world be the way we think it is.  

Whether willings and intendings have a sufficiently unitary physical structure that our 

phenomenologically and functionally derived concepts of those states can refer to that structure, 

is a scientific question (of identity) on which all the evidence is hardly in.  Yet I find the 

neuroscientific evidence thus far encouraging.57  However construed, such evidence hardly rules 

out the hypothesis that Libet’s “immediate causes” of willings and intendings are nothing of the 

sort.  Rather, such brain states may well be such intendings and willings, giving rise to the 

optimism about responsibility described earlier. 

 Some neuroscientists and not a few laypersons, believe themselves possessed of an 

Alexandrian sword with which to cut through the knotty problem of identity here.  That sword is 

the thought that choice, willing, intending, deciding, etc., cannot be identical with any brain 

                                                
55 Argued for originally in Hilary Putnam, “The Meaning of ‘Meaning,’” in his Mind, Language, 

and Reality (Cambridge: Cambridge University Press, 1985). 

56 The counterintuitive conclusion of Norman Malcolm, Dreaming (London: Routledge and 
Kegan-Paul, 1959). 

57 See, e.g., Susan Pockett, “The Neuroscience of Movement,” in Susan Pockett, William Banks, 
and Shaun Gallagher, eds., Does Consciousness Cause Behavior? (Cambridge, Mass: MIT Press, 
2006). 
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states and still be mental states of choice, etc.  For, this thought continues, if choice is a brain 

state, then it must be caused by earlier brainstates, themselves caused by genetic and 

environmental factors in a continuous chain – and choice, the argument is, necessarily cannot be 

caused.  The thought is that freedom from causation is an essential attribute of choice, willing, 

intending, etc. 

 The first thing to see is what an extraordinary thesis this is.  When we explain phenomena 

like the presence of Lake Michigan in terms of that phenomena’s causes – glaciation, rainfall 

patterns, etc. – the Lake does not cease being a lake or even being Lake Michigan.  To explain is 

not (usually, or perhaps ever) to explain away.  Choice, the thought has to be, is different. 

 Perhaps, but how is this difference to be established?  My armchair sociology of the 

beliefs of those who would wield the sword above described, tells me that they think the linking 

of choice to contra-causal freedom is analytic, that what we mean by “choice” is, in part, 

“uncaused.”  Yet even if ordinary usage patterns could yield analytic truths, the usage facts are 

against this claim.  We speak of causing choices all the time.  My earlier example of causing my 

colleague’s choice to tell the Truman story is but one of many examples. 

 In any case, claims of analyticity in general are in poor repute.  Even if it is true that the 

Big Bang, God, and the energy shifts of electrons are uncaused, it is hardly analytically 

necessary that this be so.  If these be truths, it will not be because the meaning of “Big Bang,” 

“God,” and “electron,” makes it true.  Yet if we put aside the (unsustainable) claim that the very 

meaning of “choice,” “willing,” etc., requires that the states named be uncaused, how else does 

one justify the thought that contra-causal freedom is an essential attribute of these states?

 Granting all of this will not allay the incompatibilist intuitions of many neuroscientists.  

After all, even if there are real states of willing and intending, states identical to certain brain 

states, surely those willing/intending brain states are themselves caused by earlier brain states 

that are not identical to such willings and intendings.  And surely those earlier brain states are not 

subject to our wills, so that we can’t and don’t control them; and surely this means that our wills 

are not free and not (ultimately) in control.  Man is indeed, as Freud once said, “not master in his 

own house.”58 

                                                
58 Freud, Introductory Lectures on Psycho-analysis, in The Standard Edition, Vol. 15, p. 285. 
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 Here we reach the second kind of brain states I earlier distinguished, those that are not 

simultaneous with willings and intendings but which precede those latter states and cause them 

to exist.  Here we also reach the very general question of the incompatibility of determinism with 

responsibility.  Much to some neuroscientistsÕ surprise, they have nothing new to offer at this 

stage of the argument, nothing that we havenÕt heard many times before, ever since Hobbesian 

materialism challenged traditional notions of responsibility.  True, neuroscientists talk about 

early brain states and processes, whereas their predecessors talked about environmental stimuli, 

psychic energy, developmental stages, genetic makeup, instinctual drives, the repressed 

unconscious, etc. etc.  True also, neuroscience is better science than the behaviorisms, 

sociobiologies, dynamic psychiatrics, etc., that came before.  But that is by-the-by.  Whether 

advanced by a Freud or a  Skinner, or by contemporary neuroscience, the point being advanced is 

the same: some state we didnÕt will causes our willings and intendings, so that we donÕt control 

them and canÕt be responsible and blameworthy.  In assessing this incompatibilist claim, it 

doesnÕt matter a whit how one fills in the Òstate we didnÕt will that causes our willings.Ó  The 

incompatibilist intuition is unaffected by how the nature of such a state is fleshed out. 

 This is not the place to take on incompatibilism in general.  This has been done too often 

and too successfully to justify a rehearsal of the compatibilist moves here.59  I will allow myself 

these few observations.  It is surprising, distressing, and even irritating: (1) to hear 

neuroscientists confidently proclaim their incompatibilist intuitions as if such intuitions were in 

the domain of their scientific expertise; (2) to ignore a deep, sophisticated, and long-running 

philosophical literature on this topic as if it didnÕt exist or as if it is disqualified because it isnÕt 

Òscientific;Ó60 (3) to make proclamations about the truth of incompatibilism that would make 

                                                
59 Standard compatibilist texts include John Bishop, Natural Agency (Cambridge: Cambridge 
University Press, 1989), p. 23; John Martin Fisher and Mark Ravizza, Responsibility and Control 
(Cambridge: Cambridge University Press, 1998); Stephen Morse, ÒCulpability and Control,Ó 
University of Pennsylvania Law Review 142 (1994), pp. 1587-1660; DC Dennett, Elbow Room: 
The Varieties of Free Will Worth Wanting (Cambridge, Mass: MIT Press, 1984), p. 51. 
60 Thus Libet shrugs off much of the criticism his views have received as being from 
Òphilosophers and others with no significant experience in experimental neuroscience of the 
brain.Ó  These non-scientific ignoramuses are contrasted with Òmany of the worldÕs leading 
neuroscientistsÓ who Òhave not only accepted our findings and interpretations, but have even 
enthusiastically praised these achievementsÉÓ  Libet, 2002, p. 292.  My, how little distance we 
have come!  Recall that Freud used to write off the logical criticisms offered up by his 
philosophical critics with his right as a true scientist to make brute empirical discoveries no 
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undergraduate philosophy sophomores blush, in light of the compatibilism dominant in 

philosophy since World War II; and (4) to plunge head long into the most outrageous doctrines – 

Cartesian dualism,61 the Upanishads, Schoedinger’s single consciousness, Idealism, etc.62 – in 

order to escape the incompatibilism they think so obviously to be true.  

 All of this is an embarrassment for neuroscience, and an unnecessary embarrassment at 

that.  The fact is that we will voluntary motor movements, intend and choose to do what we do 

intentionally, control our choices and our actions, are agents that perform voluntary actions, have 

the ability to have done other than we did do, act freely – all of the foregoing, even if our actions, 

choices, willings, and intendings are all caused by factors themselves unchosen.  See this clearly, 

and one can put away entirely the free will branch of Libet’s skepticism about responsibility. 

 Libet himself treated such compatibilist views as though they would be a revision of the 

ordinary understanding of the conditions of responsibility.63  But that isn’t the claim of the 

compatibilist.  Compatibilism is not a revision of ordinary thought here; it is an explication of 

that thought, a rational reconstruction showing the true nature of that thought.  Ability, for 

example, is not a concept that is incompatible with determinism.  That I have the ability to run a 

mile in under five minutes only means I can do so in certain conditions if I so choose; it is not 

incompatible with thinking that every occasion on which I do or do not run a mile in under five 

minutes is fully determined by sufficient causes.  Capacity, control, agency, intention, will, and 

the like all have similarly compatibilist readings.  

 Notice that this last issue is one of sociology – about the parameters of ordinary thought – 

and not about the moral truth of the matter.  Yet it is important that the compatibilist win this 

issue too.  The advance of neuroscience in discovering the causes of human behavior does not 

herald some needed change in ordinary thought, a change in the direction of compatibilism.64  

                                                                                                                                                       
matter what the armchair types might say, Freud, Introductory Lectures, Standard Edition of the 

Works of Sigmund Freud (London: Hogarth Press,       ), Vol. 16, p. 277. 

61 E.g., John Eccles, How the Self Controls Its Brain (Berlin: Springer-Verlag, 1994). 

62 E.g., Libet, Freeman, and Sutherland, “Editor’s Introduction: The Volitional Brain,” in Libet, 
Freeman, and Sutherland, eds., The Volitional Brain, pp. xvii-xix. 

63 Id., xiii-xv. 

64 Compare Joshua Greene and Jonathan Cohen, “For the Law, Neuroscience Changes Nothing 
and Everything,” Philosophical Transcript of the Royal Society of London, Vol. 359 (2004), pp. 
1775-1785.  Greene and Cohen believe that the insights of an advancing neuroscience will erode 
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Ordinary thought (and the legal system built upon it) already presupposes such compatibilism.  

Neuroscience thus brings no relevant news to the sociology of ordinary belief, no more than to 

moral philosophy. 

 So why is the mistake (of incompatibilism) so commonly made by laypersons no less 

than by neuroscientists?  Why do people think they think that causal accounts of human choice 

and behavior are incompatible with responsibility and blameworthiness for that behavior?  My 

own long-held hypothesis is that sometimes causal accounts of human behavior tell us more than 

that behavior is caused by factors themselves unchosen.65  Moreover, the something more that is 

implied sometimes is truly excusing, that is, truly diminishing of responsibility and 

blameworthiness.  When we are given causal accounts of epileptic movements or of reflex 

reactions, for example, we are often told more than that such behaviors are caused; we learn in 

addition that the causes of such behaviors do not include the volitions/willings/choices that are 

required for responsibility.  When we are given causal accounts of behavior responsive to 

coercive threats, to take another example, we are again told more than that such behaviors are 

caused; we learn in addition that the causes of such behaviors include choices made and 

intentions formed when the normal capacities or opportunities to make such choices has been 

severely diminished. 

 An extended illustration (of this confusion of simple causal accounts with causal accounts 

that include incapacitation accounts) was provided at a recent MacArthur Foundation Law and 

Neuroscience Project meeting.66  Suppose, one of our members said, there was a 40-year old man 

with no history of abnormal sexual activity.  Suddenly, however, he reported both an interest in 

child pornography and urges to have sexual contact with children; indeed, he made sexual 

advances to his pre-pubescent stepdaughter.  It turned out he had a right orbitofrontal tumor.  

When it was removed, the interest, the urges, and the inappropriate advances, all ceased; when it 

returned some time later, all these reappeared; when it was again removed, the three symptoms 

                                                                                                                                                       
the criteria we currently use to ascribe responsibility, and that no degree of philosophically 
correct compatibilism can stop this erosional process. 

65 See Moore, Placing Blame, pp. 531-534. 

66 Lecture of James Q. Wilson, “Neuroscience and Morality,” Meeting of the Network on 
Responsibility, MacArthur Foundation Law and Neuroscience Project, Santa Monica, California, 
Jan. 8, 2009. 
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again disappeared.  The case elicited sympathy for the view that the man is not responsible for 

his inappropriate (and illegal) sexual contacts with his stepdaughter.   

 There are two things to be learned from this story.  One is that, as stated, there is nothing 

to excuse this man for his criminal misconduct.67  True, we know a dominant cause of his urges 

and his behavior, namely, the tumor; true, he would not have done what he did but for the tumor; 

true, he would not have had the urges he did but for the tumor; and true, he had no control of – 

he did not choose or cause – the tumor that caused his urges and his behavior.  Yet as stated, this 

man differs not at all from everyone of us.  We do not control the factors that produce our desires 

and the behavior which results from those desires.  That we do not know what those factors are 

with the precision with which we know what they are for this 40-year old man, is neither here 

nor there.  When we, like the 40-year old man, choose to act on such desires, we do actions that 

make us responsible and blameworthy if they are wrongful.  Causation of our desires, our 

choices, and the behavior that emanates from both excuses neither us nor him. 

 But…(and this is the second thing to be learned here) it is tempting to read something 

more into the causal story behind the 40-year old man’s behavior that we are not tempted to read 

into the causal story behind our own behavior.  It is tempting to think that the tumor not only 

causes his urges and his behavior, but that it does so via causing changes within the 40-year old 

man in ways that incapacitate him.  The tumor, for example, may give him migraine headaches 

and hypertension; impairment of both free and copy drawing; delayed recall abilities; inability to 

write in long hand; change of gait and impaired ability to walk; impaired bladder control.68  

These, in turn, may be evidence of more relevant incapacitations: the brain area affected may 

generate “a loss of impulse control,”69 such that there is an impairment “in behavior self-

regulation and response inhibition, including the conscious regulation of sexual urges,”70 and a 

change in his “decision-making that emphasizes immediate reward rather than long-term gain, 

                                                
67 As Wilson rightly concluded. 

68 The ‘hypothetical” was based on a real case, reported in Jeffrey Burns and Russell Swerdlow, 
“Right Orbitofrontal Tumor with Pedophilia Symptom and Constructional Apraxia Sign,” 
Archives of Neurology, Vol. 60 (2003), 437-440.  The actual patient suffered all of the 
impairments listed in the text. 

69 Id., p. 440. 

70 Id. 
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impairing the subject’s ability to appropriately navigate social situations.”71  Whether these more 

relevant incapacities actually resulted from the brain dysfunction marked by the earlier 

symptoms, is not here my concern.  Rather, it is the assumption that some such relevant 

incapacities are part of the causal story for the 40-year old man that explains why we might be 

tempted to excuse him while holding the rest of us fully responsible for our equally caused 

behaviors. 

 Lack of any choice at all, lack of an uncoerced choice, and lack of choice made by one of 

diminished capacity, are all indeed incompatible with responsibility.  The mistake is to suppose 

that there is such lack whenever a sufficient causal account is given.  As compatibilists has long 

asserted, nothing could be further from the truth. 

B. The Epiphenomenal Will 

 I turn now to the second form of skepticism, the epiphenomenal form.  Suppose (for now) 

that the will is indeed epiphenomenal with the bodily movements that it putatively causes.  

Would that erode our sense of responsibility for the bad states of affairs that those bodily 

movements cause?  Unlike the previous supposition about free will, the seeming implications of 

the epiphenomenal form of skepticism seems devastating of our sense of responsibility.  Yet 

perhaps this is not so.  To see the possibilities here, let me repair again to Newcombe’s Paradox. 

 This time we need the real version of the Paradox,72 not the simple-minded version I used 

in the previous section.  On the real version, as before, $1000 will be put into box two no matter 

what.  Now, however, the decision of the subject is not what determines what is put into box one.  

Rather, it is what the Great Predictor predicts the decision will be that determines what will be 

put into box one: if the Predictor predicts a one-box decision, he will put one million dollars into 

box one before the subject makes his decision; if the Predictor predicts a both-boxes decision, the 

Predictor will place nothing in box one.  The decision of the subject thus determines only that he 

receives whatever is in the box(es) he chooses; the decision does not determine what is in the 

boxes. 

 The structure is again epiphenomenal in nature, as depicted in Figure 8: 

Figure 8:  

                                                
71 Id. 
72 The real paradox is described and analyzed in Robert Nozick, Socratic Puzzles (Cambridge, 
Mass.: Harvard University Press, 1997), chapters 2-3. 
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 t1 t2 t3 t4 t5 

 
   1 box $1 million placed in 1st box get $1 million 
  Prediction of 
   both boxes $0 placed in 1st box     get $1 million + $1000 
 
          get 0 $ 
Fact F 
          get $1000 
 
       1 box 
      Decision 
          to take both boxes 
 
 
Now the Òone boxÓ solution is much more controversial.  Nonetheless, I will confess to being a 

Òone-boxer.Ó  Even though rational choice theorists have to choose both boxes Ð notice the pay 

off is greater if they so choose, no matter what the Predictor predicts Ð I think one-box is the 

rational choice here.  There are two bases for thinking this, one of potential relevance to the 

epiphenomenal skepticism here discussed. 

 The first basis for defending the one-box decision lies in the probabilistic dependence 

that exists between a one-box decision and a one-box prediction.  Just as it is more likely that 

there was a one-box decision if there was a one-box prediction, so it is more likely that there was 

a one-box prediction if there was a one-box decision.  (Remember, the Great Predictor is really 

good at this!)  Probabilistic dependence, unlike causation, is not temporally ordered: the 

existence of a later event can make more probable the existence of an earlier event as much as 

vice-versa.  So, on grounds of making the evidence as good as possible that there was a one-box 

prediction (and thus, a million dollars in box 1), the subject should decide on box one only. 

 As it stands this justification of a one-box decision is unsatisfying.  This is because the 

decision at t4 cannot affect the prediction at t2 without backwards causation, and that is 

impossible if not incoherent.  The evidential relation of probabilistic dependence does indeed 

work backwards through time but seemingly one cannot manufacture evidence at t4 that can 

make more likely some event at t2.  Suppose all boxes with the million dollars in them in all 

previous trials have been red boxes; surely painting box one red at t4 while one makes the one-

box decision would not up the probability of there being one million dollars in box one at t4. 

 This brings in the second justification for the one-box solution, bolstering the first.  

Unlike the redness of the box at t4, the decision made at t4 is probabilistically connected to the 
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prediction at t2 because of the common cause F.  It is this epiphenomenal structure that 

sometimes allows us to bring about one thing by doing something else at a later time.  A time-

honored example is getting a square hit on a golf ball.73  It is said that we do this by getting a 

good follow through on the swing.  Yet the follow through that is our means succeeds in time the 

square hit that is our end.  So it looks like the later event caused the earlier event. 

 This last of course cannot be right but there are two things to learn from such examples.  

One is that the “by” relation of means to ends does not always follow causal direction.  Usually, 

to be sure, when we do A in order to get B, A precedes B and not vice-versa.  But not always.  

When the thing we know how to do succeeds in time the thing we want to achieve, we 

sometimes can achieve the earlier thing by doing the later thing.  Another time-honored example: 

when we have not been trained to flex isolated muscles, we can nonetheless move those muscles 

in our arms by moving our arms – even though the arm movement succeeds in time the muscle 

movements.74  

 Of course, these causally backwards means-end relations are possible only if: (1) there is 

some earlier event preparatory to the later “means” event that is geared up at the earlier time by 

doing the later means event; and (2) this earlier preparatory event is also a cause of the “end” 

event.  In the golfing example, to get a good follow through at t3 requires a mental focus at t1, 

and this focus (on a good follow through) causes a square hit on the ball at t2 (as well as causing 

a good follow through at t3).  One may well be unaware of the preparatory focus and this is what 

gives the appearance that a more temporally remote effect of that focus (the actual follow 

through) causes the more immediate, epiphenomenal effect of that focus (the square hit on the 

ball). 

 Now return to the Newcombe problem.  You can use your one-box decision at t4 as your 

means to getting a one-box prediction at t2 (and to getting one million dollars placed in box one 

at t3) because of the control determinism gives you of facts F at t1.  We are assuming 

deterministically that F causes your decision.  Every fact in F is thus a necessary element in the 

                                                
73 Jennifer Hornsby, Actions (London: Routledge, 1980), p. 76 n. 1.  

74 Id., p. 25.  Such examples were earlier discussed in A. I. Melden, Free Action (London: 
Routledge, 1961).  These kinds of examples of the by relation are discussed by me in Moore, Act 

and Crime, pp. 100-101. 
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set of conditions F, the set being sufficient for your decision.75  That means your decision is 

logically sufficient for the existence of each of those facts making up set F.  Put colloquially, you 

couldn’t make your one-box decision at t4 without certain facts within F being true at t1; and 

these facts are the ones causing the great Predictor to predict a one-box decision by you.  So long 

as F fully determines both the decision and the prediction of the decision, then you should make 

the decision at t4 in such a way that it reflects facts existing in F at t1 that have guaranteed the 

prediction you want at t2.  You have gotten yourself one million dollars by deciding for box one, 

even though that decision did not cause the million dollars to be placed in the box.  

Congratulations! 

 Notice that it is a full-blown determinism that makes this solution work.  This is what 

allows the back-tracking sufficiency from t4 to t1, and then allows the causal sufficiency from t1 

to t2 to t3.  Paradoxically, the very thesis that tempts some to the first skepticism about 

responsibility based on free will, is the same thesis that might allay the second skepticism about 

responsibility based on the epiphenomenal challenge. 

 To see whether this is indeed so requires that we leave this (quite controversial) defense 

of a one-box solution to Newcombe’s Paradox and return to the epiphenomenal relationship 

alleged to exist between willings and bodily movements.  A good transition vehicle is provided 

by a thought experiment concocted by V.S. Ramachandran,76 who supposes that we perform the 

Libet experiment with one modification: we set up a screen on which the subject can see a signal 

indicating a shift in readiness potential, and this shift predicts that the subject is about to flex his 

finger.  We thus have an epiphenomenal fork similar to that involved in the Newcombe’s 

Paradox, as depicted in Figure 9: 

 

 

 

 

                                                
75 I here presuppose: (1) that every singular causal relation is accompanied by a causal law of 
some form; and (2) the most likely shape of such laws is given by J.S. Mill, i.e., that they give 
minimally sufficient sets of conditions.  I defend such suppositions in Moore, Causation and 
Responsibility, chapters 15 and 19. 

76 Vilayanur S. Ramachandran, A Brief Tour of Human Consciousness (New York: P; Press, 
2004), p. 87. 
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 t1 t2 t3  

  signal    

 

Figure 9: Brain events       

    Willing the flexing of finger 

  

Ramachandran supposes that we can get the timing so that the subject is aware of the signal 

before he is aware of his intention to flex his finger.  In such a case Ramachandran concludes 

that you might well Òexperience a sudden loss of will, feeling that the machine is controlling 

youÉÓ77  You might, but this is because we are communicating the predictive signal to the 

subject before he consciously makes his decision.  Since the by relation is epistemic, this bit of 

knowledge may well change how he reasons and how he thinks about his reasoning processes.  

This would be like telling the box-chooser in the Newcombe problem what the Predictor has 

placed into the second box before the choice is made about selecting boxes.  A better analogy 

would therefore be a slight amendment of RamachandranÕs hypothetical: suppose at t2 the 

subject has no awareness of the signal but that after he wills the flexing of his finger at t3 he 

learns of the signal because of one of its effects, e.g., the signal at t2 causes a light to go on at t4, 

which the subject then sees.  The structure then is as depicted in Figure 9a: 

 t1 t2 t3 t4 

 
  signal    light goes on, 
        perceived by  
       subject 
Figure 9a: Brain events       
    Willing the  
     flexing of finger 
  
Now wonÕt the subject come to see what in fact is true: by willing the flexing of the finger at t3, 

he can control whether the light goes off at t4?  My supposition is that you would see that you are 

controlling the light going on.  You would understand what in fact is true: you are making the 

light appear at t4 by intending at t3 to flex your finger.  That your means (willing) is 

                                                
77 Id. 
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epiphenomenal with your end (the light going on), in no way erodes your control over that end’s 

occurrence. 

 With control comes responsibility.  Suppose (this will be fanciful but bear with me, the 

point is serious) Paul Revere is so badly wounded that all he can do is flex his index finger in his 

right hand.  Suppose further that flexing his finger has no chance of alerting his fellow rebels 

whether the British are coming by land or by sea, but this is what he wants to do.  Suppose he is 

hooked up to my modified Ramachandran device in such a way that the light at t4 can be seen by 

his fellow rebels.  When Revere wills one flex or two, the light blinks once or twice, and the 

rebels know whether the British are coming by land or by sea, I take it that Revere has performed 

the action of alerting the rebels.  Moreover, is there any doubt that he is morally responsible for 

this state of affairs, if it is a bad one, and that he should be fairly hung for treason? 

 Now return to the Libet experiment without the supposed predictive signal showing upon 

some screen.  Even if our willings are epiphenomenal of the actions they putatively cause, that 

would not mean that we don’t control such actions.  Our willings at t2 cannot cause the brain 

events at t1 (which brain events cause our bodily movements at t3) if Figure 3 above is correct.  

But these willings could nonetheless give us control of those bodily movements, in the sense that 

what we will is back-trackingly sufficient for the brain events in question and those brain events 

are causally sufficient for the bodily movements at t3.  Put differently, if at t2 we will a certain 

bodily movement, then it must be true that at t1 certain brain events occurred, which brain events 

are sufficient to cause the bodily movements that were willed.78 

                                                
78 One might go further than this in analogizing our epiphenomenal willings to the Newcombe’s 
problem.  Revert to the simple-minded version of Newcombe’s Paradox discussed in the 
previous section.  Our willings at t2 may not just be in the same position as the Great Predictor’s 
prediction in the simple-minded version of Newcombe.  On some philosophies of mind our 
willings are a prediction just like that of the Great Predictor.  Given our privileged epistemic 
position vis-à-vis our own future actions, these views make each of us our own Great Predictor.  
Some such as David Velleman argue that privileged predictions is all our willings ever amount to 
anyway.  J. David Velleman, Practical Reflection (Princeton: Princeton University Press, 1989); 
Velleman, The Possibility of Practical Reason (Oxford: Oxford University Press, 2001).  In 
which case we control our actions by making predictions at t2 responsive to facts F at t1, the 
prediction being a backtrackingly sufficient condition for those facts to exist.  F in turn is 
causally sufficient for the bodily movements at t3.  Our control on this picture is less direct than 
we imagine, is not causal, and is not even based on our forming a mental state distinct from 
predictive belief.  Yet we could be responsible nonetheless on some such basis, even if our 
willings are epiphenomenal with our actions. 
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 This is all rather hypothetical for me because it is premised on a conclusion with which I 

do not agree, viz, that our willings are epiphenomenal with our actions and not the cause of those 

actions.  The argument of this subsection is thus hypothetical: conceding arguendo the 

psychological conclusion, does lack of moral responsibility follow?  As with free will, the 

answer may well be no, although it is perhaps not so obvious as with freedom of the will.  But in 

any case, in the last part of the article I lay out why I think the psychological premise to be false 

and why things are in fact as they seem: our willings are indeed the direct cause of those bodily 

movements that are those willings’ object, despite everything established in the Libet and Libet-

inspired experiments. 

C. Does responsibility require consciousness of oneÕs causally efficacious willings? 

 I come now to the third skepticism latent in Libet’s work.  This is the skepticism that can 

concede (arguendo at least) that (1): our wills are free in any sense that they need to be free, and 

(2) that our wills cause the behaviors that are their objects.  Yet, the skepticism proceeds, we are 

not conscious of our willings at the time they do their causings, and (consciousness being 

required for responsibility) we are not therefore responsible and blameworthy for the actions we 

intentionally bring about. 

 As was said earlier with respect to Figure 5 above, the right way to see this skepticism is 

as a second epiphenomenal skepticism.  As Figure 5 depicts, consciousness of willing is only 

epiphenomenal of the behavior willed; such consciousness does not cause that behavior to be 

done; only a willing of which the actor is unaware causes that behavior.  This is supposed to 

show (again in Freud’s words) that “man is not master of his own house.”  The heart of this 

skepticism lies in the view that consciousness is the true touchstone of responsibility, not willing 

or intending as such; the moral agent is the conscious agent, on this view, not just the causally 

efficacious agent.  Put more starkly: we – the persons who are moral agents and can fairly be 

blamed – are consciousness more than anything else. 

 There is a great deal to be said in favor of the view linking consciousness to control and 

to responsibility, some of which I say below. I shall shortly conclude that consciousness is 

generally essential for control, moral agency, and moral responsibility and blameworthiness.  But 

we do well to tread carefully here for even though consciousness has some general connection to 

responsibility, the devil is in the details.  We should first be clear about what we mean by 

“consciousness” here.   
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 It has long been noticed that “conscious” used as an adjective is ambiguous.79  When we 

say, “X’s intention to hurt Y” was a conscious intention, we could mean that X had some datable 

mental experience with that intention as its content.  His attention was directed to that intention, 

he was thinking about it, he felt some emotion with respect to it, etc.  Let us call this the 

phenomenological sense of “conscious.”  The second sense of “conscious” I shall call the 

dispositional sense.  One can have a conscious intention in this sense and literally “have one’s 

mind on something else” (as when one negotiates a curvy mountain road thinking all the time 

about neuroscience).  So long as one can direct one’s attention to the intention if need be, and so 

long as one can state (in the immediate, non-inferential way characteristic of first person mental 

state avowals) what one intends if asked, the intention is conscious in this second sense, even if 

unconscious in the phenomenological sense. 

 Responsibility is satisfied by either kind of consciousness, for we control what we do if 

we are conscious of doing and intending it in either sense of “conscious.”  The American Law 

Institute’s Model Penal Code recognizes this moral fact in its definition of  voluntary action as 

being the product of “the effort or determination of the actor, either conscious or habitual.”80  

(What the Code calls “habitual” is just “conscious” in my dispositional sense when one is 

unconscious in the phenomenological sense.)  To be sure, there may be incrementally greater 

blameworthiness attaching to actors who are phenomenologically conscious vis-à-vis those only 

dispositionally so; as witnessed, for example, by the greater punishability in criminal law for 

intentional murders preceded by deliberation and premeditation compared to intentional murders 

done impulsively, that is, without datable mental processes of reflection.  But ignoring such 

subtle gradations in degrees of culpability, being conscious of what one intends to do in either 

sense is sufficient for serious moral blameworthiness. 

 An easy response to the Libetan skepticism here considered would be to say that Libet’s 

subjects only lacked phenomenological consciousness at the time the readiness potential shows 

that voluntary motor movement is first intended.  This would justify no skepticism about 

responsibility because Libet’s subjects may have had the relevant dispositions at the earlier time, 

making them responsible for the action because conscious in this sense.  Yet this easy response is 

                                                
79 See the discussion in Moore, Law and Psychiatry, pp. 126-129. 

80 American Law Institute, Model Penal Code '2.01(2)(d) (Proposed Official Draft, 1962).  
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foreclosed by the fact that at t1 and for 350-400 milliseconds thereafter, LibetÕs subjects had no 

ability to direct their attention to the forthcoming movement or to state that they intended to 

move their fingers. Their intentions, in other words, were dispositionally unconscious as well as 

phenomenologically unconscious at t1.
81 

 Two more plausible answers to this third neuroscience-based skepticism about 

responsibility are based on a rejection or a partial rejection of the view linking moral agency to 

consciousness.  The first of these more plausible responses flat out rejects the role ascribed above 

to consciousness with reference to responsibility.  This was FreudÕs line of attack on this issue of 

moral philosophy.  For Freud rejected any attempt to limit the agency that makes us responsible 

to consciousness, chiding lawyers that he would leave it to them to construct an artificial notion 

of responsibility that was limited to the conscious ego.82  FreudÕs thought was that when it is our 

intention that moves us to action, such intention-caused-movement is an exercise of our agency 

and is thus our responsibility, irrespective of whether or not there was consciousness of the 

intention as it prompted us to act.  Call this view the view of expanded moral agency, so called 

because it expands the agency that makes us morally responsible beyond conscious intentionality 

to intentionality as such.   

 There is in truth a kind of responsibility we do ascribe to persons when their behavior is 

caused by unconscious desires or intentions.  Long before Freud novelists such as George Eliot 

prompted us to judge their characters in terms of those actions that fulfilled desires or intentions 

of which those characters were not aware.  BulstrodeÕs nominally generous acts in Middlemarch, 

for example, Eliot persuasively depicts as being due to a greediness of which he was not aware, 

and we judge Bulstrode negatively because of it.  Yet such negative moral judgments are aretaic 

judgments, not deontic or hypological judgments.  These are, in other words, judgments of 

character, judgments which we make irrespective of the fact that the traits for which one is 

                                                
81 I take it this is why Libet (rightly) rejects one of his criticÕs reformulation of LibetÕs findings, 
viz, the one classifying LibetÕs experimental subjects as being only preconscious (rather than 
unconscious) of their intent to move.  See Libet, ÒCan Conscious Experience Affect Brain 
Activity?,Ó Journal of Consciousness Studies, Vol. 10 (2003), pp. 24-28. 
82 The actual quote from Freud is that Òthe physician will leave it to the jurist to construct for 
social purposes a responsibility that is artificially limited to the metaphychological ego.Ó  Freud, 
ÒMoral Responsibility for the Content of Dreams,Ó in The Standard Edition of the Works of 

Sigmund Freud (London: Hogarth Press,         ), Vol. 19., p. 134. 
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blamed are ones of which the subject may be unaware.  These are not judgments blaming 

someone for (unconsciously) choosing to do wrong. 

 Consider the phenomenon of someoneÕs raising their voice because they are angry.  We 

may judge such a person negatively even if their raising of the voice was involuntary; we may 

blame them for being the kind of person who gets angry too easily, for example.  Contrast this 

with someone else who raises his voice in order to express their anger to another.  We may 

blame the second voice-raiser because he chose to execute his anger in an action.  If voice-

raising is wrong in the circumstances, the second voice-raiser but not the first is blameworthy for 

culpably doing that wrong. 

 Or consider one of FreudÕs examples, that of forgotten appointments.83  If we stand up a 

romantic partner because we have forgotten the appointment, that person will blame us (and we 

will feel guilty) for the forgetting.  Yet this is not because we chose (even unconsciously) not to 

show up.  Rather, the judgment here is aretaic: we forgot because we donÕt care as much as was 

once the case, and it is for that character trait for which we are blamed and for which we feel 

guilty. 

 That negative moral judgments are thus made in such cases does not support the view 

that consciousness is unnecessary for moral responsibility.  True enough, a condemnable lack of 

virtue does not require consciousness of the states exhibiting such lack of virtue; but this aretaic 

blameworthiness is not evidence of the truth of FreudÕs expanded view of moral agency.  The 

moral agency of choice and intention is not involved in such aretaic judgments; it is enough to 

sustain such judgments that one has a certain mental state, it not being required that one execute 

such a state into some action. 

 We should thus not dispense with consciousness as being required for the exercise of our 

agency in a morally relevant way.  We can thus not salvage the judgment of responsibility for an 

action that is only unconsciously intended by this first response, that of expanded moral agency. 

 A second response to the skeptic here would be to expand moral agency more modestly 

than was suggested in the first response.  The idea here would be to retain consciousness as the 

touchstone of responsible agency but to allow claims of extended memory to expand the kinds of 

                                                
83 Freud, The Psychopathology of Everyday Life, Vol. 6 of The Standard Edition, pp. 152-153. 
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states constitutive of such agency.84  The kinds of mental states would be those which, although 

not conscious at the time we first have them, become conscious at some later time.  We have 

“deferred privileged access” to such states, in the sense that when we become aware of them we 

also become aware of having experienced them earlier.  We come to know them in the same non-

inferential way that we know our conscious mental states, except that there is a temporal 

separation between the existence of such mental states and our coming to know them in this way.  

We have, in other words, a first person memory of such states rather than the more usual 

perception of them while we have them.  

 The modest expansion of agency that I here envision would be constituted specifically by 

our having such deferred privileged access to the process of action initiation.  That is, here it 

would not be enough to come to know that one had a certain wish or intention in the usual non-

inferential way, and to know as a matter of theoretical inference that there was a causal 

connection between that wish or intention and some behavior.  In addition, one needs to come to 

know non-inferentially that one executed that wish or intention in that behavior.  One needs to 

know non-inferentially of that distinctive kind of causal connection characteristic of voluntary 

bodily movement. 

 One can illustrate what is required here by the remembrance of dreams.  With most 

dreams the waking subject merely remembers their content and the process of dreaming that 

content.  But occasionally one remembers not only those two items but also remembers dreaming 

that content in order to fulfill some intention.  Freud called these supervenience dreams.  An 

amusing example is one of my own dreams.  In writing a paper on the psychoanalytic theory of 

dreams over thirty years ago,85 I was skeptical of Freud’s claim that we have memories of such 

active authorship of dreams.  During the night on the day on which I had voiced some skepticism 

in the lecture I was writing, I had an anxiety dream about my children needing rescue in the 

ocean.  During the dream I decided that my children had some chance of rescue where they were, 

so I redreamed the dream so that they were sufficiently further away from shore that rescue 

became truly impossible.  My memory was not just of what I dreamt but of authorship of that 

content for a purpose.  A textbook supervenience dream! 

                                                
84 My general reconstrual of Freud in Moore, Law and Psychiatry, pp. 130-134, 254-265. 

85 Moore, “The Nature of Psychoanalytic Explanation,” Mind and Medicine: Pittsburgh Series in 

the Philosophy and the History of Science, Vol. 8 (1983), pp. 5-78. 
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 The second response that this more modestly expansive view of moral agency makes 

possible, is that we are morally responsible whenever we have the deferred privileged access that 

marks the boundaries of our moral agency.  All the Libet findings would then establish is that 

such deferred  privileged access is the norm, not the exception, and that all of our actions are 

(harmlessly) unconscious in their sense. 

 Yet this response too seems to me to be incorrect.  That we come to see, non-

inferentially, that we were up to something of which we had no awareness at the time, certainly 

does expand the class of events that constitute our agency in some sense.  The sense that we are 

authors in supervenience dreams, for example, is strong.  Yet that still doesnÕt seem enough to 

me to make us morally blameworthy (responsible) for what we unconsciously do in this sense.  

Freud tells the tale, for example, of the Roman citizen who was prosecuted for the crime of 

ÒcompassingÓ (thinking) the death of the king.86  The citizen was foolish enough to confess to 

the king that he had dreamt of the kingÕs death.  Even if this too honest citizen had wanted the 

kingÕs death, even if he dreamt the dream because of this desire, even if this was a supervenience 

dream because he remembered creating its content in order to depict the kingÕs death, still he was 

not justly punished by the king for surely he did not have sufficient control of calling to mind the 

thought of the kingÕs death to be blameworthy for having that thought.  

 There is again a form of negative moral judgment that may confuse us about our 

responsibility in such cases, just as aretaic judgments can confuse us about responsibility in cases 

of immodestly expanded agency discussed earlier.  Here the judgments are again aretaic but are a 

specific kind of aretaic judgment.  One might well think that when one sees that he has actively 

brought about some harm that he was not aware he was bringing about, he should feel a kind of 

regret Susan Wolf calls Òagent-regret.Ó87  He regrets that his agency has been involved in the 

production of harm.  The Òunnamed virtueÓ (as Wolf calls it) of feeling such regret may even 

require that one take responsibility for the harm as a kind of voluntary undertaking.  Yet (as Wolf 

also shows) this is distinct from judging that one is responsible for such a harm.  It is virtuous, on 

her view, both to feel agent-regret and to hold oneself responsible in such cases of agency-

                                                
86 Freud, The Interpretation of Dreams, Vol. 4 of The Standard Edition, p. 67. 
87 Susan Wolf, ÒThe Moral of Moral Luck,Ó Philosophical Exchange, Vol. 31 (2002), pp. 5-19.  
The phrase, Òagent-regret,Ó originated (as Wolf acknowledges), with the late Bernard Williams, 
although his use of the phrase differs from WolfÕs. 
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involvement even though one is not in fact responsible.  And it is non-virtuous (and, in this 

aretaic sense only, blameworthy) not to have such feelings or make such commitments in such 

cases.  Yet such failures of virtue are distinct from being blameworthy for culpably doing a 

wrongful action.  The latter seemingly requires more than the expanded agency constituted by 

the extended memory of agency we sometimes possess because of our deferred privileged 

access. 

 I thus affirm what I argued in detail long ago,88 that generally speaking consciousness of 

acting is required for responsibility for culpable wrongdoing; unconscious intentions, even when 

they cause the acts intended, do not make for such responsibility because there is no conscious 

execution of such intentions into action.  I come then to my own reason for rejecting Libetan 

skepticism about responsibility based on the unconsciousness of the acting subject at t1, when he 

first begins to intend to move.  This reason begins with the thought that the intentions of Libet’s 

subjects were conscious (in both senses) within 400 milliseconds of the willings initiating 

movement.  We are thus not dealing with what I shall now call the issue of truly unconscious 

intentions.  Truly unconscious intentions raise the issue of whether intentions that are never 

conscious can nonetheless be the basis for responsibility and blameworthiness.  In assessing this 

issue many years ago with respect to Freud, my own conclusion was in the negative.89  Although 

there can be truly unconscious agency that is nonetheless the agency of a person, that person’s 

responsibility is not increased by virtue of such truly unconscious actions, intentions, or tryings. 

 In Libet’s subjects the intention to initiate movement precedes awareness of that intention 

only by 400 milliseconds.  It thus becomes possible to use a response analogous to the response I 

used to the other epiphenomenal skepticism in the preceding section of this paper: our 

consciousness at t2 may well control our voluntary movements at t3 because that consciousness 

controls the intention to move at t1.  One doesn’t need causation of the intention by 

consciousness of it.  We control our intention to move at t1 by consciously willing that movement 

at t2 even though consciously willing at t2 does not cause the not-yet-conscious intention to occur 

at t1. 

                                                
88 Moore, Law and Psychiatry, pp. 337-348. 

89 Id. 
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 The essential idea is that for these (not truly unconscious) intentions, consciousness is 

part and parcel of them, in the sense that unless we consciously willed movement at t2 we would 

not have formed the intent to move at t1 and in the sense that forming the intent to move at t1 

guaranteed that we would consciously will that movement at t2.  We thus can control the not-yet-

conscious willing at t1 by controlling the fully conscious willing at t2.  Put another way, in 

getting ready to consciously will a certain movement we inevitably unconsciously form the 

intention to make that movement.  By controlling the former, we also are in control of the 

latter.90  

V. THE TRUTH OF THESE THREE ALLEGED FACTS OF NEUROSCIENCE 

 I come now to the other of my two questions about the three skeptical challenges coming 

out of the Libet experiments.  This is the question of scientific truth: is it the case that our wills 

are caused, that our wills are merely epiphenomenal with the behavior that they putatively cause, 

or that our consciousness comes too late to give us awareness that we are causing the bodily 

movements at the time we are doing such causing?  I shall again consider the skeptical 

challenges one at a time. 

A. Free Will 

 Most neuroscientists are certain that our wills are not exempt from the causal laws that 

govern everything else we know about.  They are certain, that is, that what we choose, decide, 

intend and will is as caused as is anything else.  I agree with them. 

 Libet is an exception.  While the initiation of action is caused for Libet, the choice 

whether or not to veto that action was for Libet uncaused.  Libet thus illustrates the kind of 

freedom some people think they want, because they think that if the will is not free in this sense, 

no one can be responsible.   

                                                
90 This response may sound a bit like Libet’s own mode of reconciling his findings with holding 
persons responsible via the supposed “veto function.”  There are two fundamental differences, 
however.  One is that Libet’s “veto” conceptualization is passive: at t2, on Libet’s view, we 
merely allow the action to proceed.  My way of conceptualizing this, by contrast, is active: by 
consciously willing at t2, we have actively begun (at t1) the processes of action-initiation.  
Secondly, Libet requires the actor’s veto/non-veto decision at t2 to be uncaused; on the contrary, 
I assume that our conscious willings at t2 are caused by the t1 brain events that are our 
unconscious willings, and these in turn are fully caused by even earlier events.  There is no 
magic in my account, whereas there is in Libet’s. 
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 Yet is the existence of such contra-causal freedom not an incredible idea, whether in 

Libet’s hands or those of others?  As Arthur Danto pointed out long ago about Libet’s veto 

idea,91 such an idea is “a kind of metaphysical hysteria” that literally puts a ghost in the machine.  

Like the ghosts depicted in cartoons, the uncaused ghost of a Libetan will can cause things to 

happen in the world, but is itself immune to causal influence.  It can initiate causal processes but 

when those very same processes are directed against it they are without effect.  Ghosts can throw 

bricks but when those bricks are thrown at them the bricks pass right through them, for example. 

 There is no science that can make sense of this.  Even if one becomes a metaphysical 

dualist, positing a “mind stuff” that is not of this, the physical, world, that helps not at all.  For in 

such desperate attempts to immunize mental states from causation one also renders those mental 

states impotent.  Alternatively, if it is intuitive to think that mental states are not causally 

impotent, then it seems no less intuitive to think that our mental states of belief and will are also 

caused by events in the physical world.  

 Some believers in free will seek solace in the apparent indeterminism of modern physics.  

Yet as has been pointed out many times, the apparent indeterminism of quantum mechanics is as 

incompatible with responsibility as determinism is thought to be.  If our choices are reflective of 

irreducibly probabilistic relations to unwilled events, that surely is no more comforting than 

those choices being reflective of causal relations to unwilled events.  In either case, we don’t 

control the events that (probabilistically or causally) “control” us.   

I thus can make no sense of libertarian metaphysics.  Such metaphysics is a holdover 

from the superstitions of a religious world view, one according to which man achieves the 

capacity of a moral agent only when he becomes like God.  God, if she existed, would have free 

will, being Aquinas’ causa prima.  It is a bit of megalomania to think we have to be god-like in 

this way to be responsible for choosing a matching pair of socks in the morning! 

B. The Alleged Epiphenomenal Status of the Will 

 I turn now to a more serious issue.  I turn, that is, from the issue of whether the will is 

caused, to the issue of whether the will does any causing.  This sounds like a strictly scientific 

question, and indeed it is.  Only what is disputed here is by-and-large not the scientific facts.  

Rather, it is the interpretation of those facts that is up for grabs. 

                                                
91 Arthur Danto, “Consciousness and Motor Control,” Behavioral and Brain Sciences, Vol. 8 
(1985), pp. 540-541. 
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 The main bones of contention are: (1) Whether we can identify willing with certain brain 

events; and (2) if so, with which brain events willing is to be identified.  I have said my piece on 

the first of these questions in the earlier part of this paper.  The neuroscientific evidence thus far 

adduced seems quite supportive of some kind of mind/brain identification here. 

 It is thus the second question that determines the truth of the epiphenomenal skepticism.  

There are two possibilities worth separately considering here, both of which would constitute an 

adequate answer to the epiphenomenal skeptic.  The first is the possibility that a personÕs willing 

is to be identified as beginning with the brain events at t1 in Figure 3.  Such brain events 

causative of bodily movements would then not be the cause of oneÕs willing (which itself then 

would be a causal dangler as depicted in Figure 3).  Rather, those brain events would be willings, 

and willings would thus be causes of voluntary bodily movement (because the brain events they 

are, are causes of such movements). 

 The second possibility is to date the brain events (that willings are) as beginning later, at 

t2, which is when the subject becomes aware of willing.  This also would make willings causes of 

voluntary bodily movements, as depicted in Figure 2.  Although caused by earlier brain events, at 

t1, these willing-brain events at t2 would in turn be causes of voluntary bodily movements and no 

mere danglers in an epiphenomenal fork (Figure 4). 

 In the literature critical of epiphenomenal skepticism about willings, these two 

possibilities correspond to the views of T. Bittner92 and Gilberto Gomes,93 respectively.  Notice 

that the second, GomesÕ view, is a possibility only if the epiphenomenal skepticism is based on 

the supposition that the brain events measured by RP at t1 caused voluntary movement at t3 only 

through other brain events (BE' in Figure 4) at t2.  If there are no such brain events at t2 operating 

as causal intermediaries between the RP onset brain events at t1 and movement at t3, then there 

would be no causally relevant brain events with which to identify willings at t2; in which event 

willin gs, even if identical to some brain events, would be mere causal danglers as depicted in 

Figure 4. 

                                                
92 T. Bittner, ÒConsciousness and the Act of the Will,Ó Philosophical Studies, Vol. 81 (1996), pp. 
331-341. 
93 Gilberto Gomes, ÒVolition and the Readiness Potential,Ó Journal of Consciousness Studies, 
Vol. 6 (1999), pp. 59-76. 
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 The second possible reply, that of Gomes, is thus a possible reply only if there are the 

causal intermediary brain events as depicted on Figure 4.  Yet surely this is a plausible 

supposition.  True, in the 550 milliseconds between the RP onset brain events at t1 and 

movement at t3, there could be no causally intermediary brain events occurring, and still there 

would be no suspicious “action at a distance.”  This, because the persistence of states and objects 

are themselves causal processes capable of transmitting causal influence across substantial 

times.94  Yet here, in light of the constant neural activity of the brain, it seems much more likely 

that there is a chain of causally intermediary events occurring between t1 and t3 and these 

transmit causal influence from the RP onset brain events at t1 to bodily movements at t3.  In 

which event Gomes’ answer to epiphenomenal skepticism (in terms of identifying willings at t2) 

is as open as is Bittner’s earlier identification.  

 Which of these two possible responses one adopts will be determined largely by one’s 

view of the relation of consciousness of willing, to willing.  Anyone who thinks that willings by 

their nature cannot be unconscious, will favor Gomes’ answer to epiphenomenal skepticism; 

anyone who thinks that willings can be “purely unconscious” (never conscious), or at least 

unconscious for a time before becoming conscious later, will regard Bittner’s response as a real 

possibility.  I turn then to a question with a long history: must willings (intendings, choosing, 

deciding, etc.) be conscious?  Is it, in other words, an essential property of these mental states 

that the holder of them be conscious of them at the time he holds them?   

 As I once examined at some length,95 the philosophical reaction to Freud in the early part 

of the Twentieth Century was hostile to the idea of mental states being unconscious pretty much 

across the board.  One could no more sensibly be said to have unconscious wishes, unconscious 

fears or hopes, unconscious beliefs, any more than one could sensibly be said to have 

unconscious intentions or willings.  The mind, on this view, is conscious experience: 

When I reflect on what I mean by a wish or an emotion or a feeling, I can only 

find that I know and think of them simply as different forms of consciousness.  I 

cannot find any distinguishable element in these experiences which can be called 

consciousness and separated from the other elements even in thought so as to 

                                                
94 Moore, Causation and Responsibility, pp. 500-501, 510. 

95 Moore, Law and Psychiatry, pp. 252-254. 
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leave anything determinate behind.  And to ask us to think of something which 

has all the characteristics of a wish or a feeling except that it is not conscious 

seems to me like asking us to think of something which has all the attributes of 

red or green except that it is not a colour.96  

 Notice how implausible is this older rejection of there being unconscious mental states, 

for it uses ÒconsciousÓ in what I earlier called its phenomenological sense.  Surely there are 

many mental states which are unconscious in this sense, the sense that one is not now directing 

oneÕs attention to them.  Freud called these ÒpreconsciousÓ mental states;97 my own terminology 

classifies them as conscious in what I called the dispositional sense of the word. 

 A more recent philosophy of mind more relevantly uses Òconscious/unconsciousÓ in their 

dispositional sense and rejects the idea that mental states can be unconscious, that is, that their 

subject lacks the abilities both to state what they intend and to direct their attention to that 

intention if necessary.  This rejection is based on a cluster of ideas centered on the notion that 

each person has a Òprivileged accessÓ to his or her own mental states.98 

 Privileged access consists of three claims: (1) that we each have a non-inferential, 

immediate way of coming to know our own mental states, when we know them; (2) that our 

beliefs in this regard are incorrigible, meaning that if we consciously believe we intend p, 

necessarily we intend p; and (3) that our mental states are transparent to us, so that if we do 

intend p, necessarily we are (dispositionally) aware that we intend p.  The last two of these 

claims would debar there being unconscious mental states, if true.  But such claims are widely 

regarded as false.  I can have intentions, desires, beliefs, moods, emotions, and even sensations 

                                                
96 G.C. Field, ÒIs the Conception of the Unconscious of Value in Psychology?,Ó Mind, Vol. 31 
(1922), pp. 413-423, at pp. 413-414.  As another contemporary critic also put it, FreudÕs claim 
that unconscious mental states are just like ordinary mental states except that they lack 
consciousness, Òis just like Mr. ChurchillÕs Ôcannibals in all respects except the act of devouring 
the flesh of victims.ÕÓ  J. Laird, ÒIs the Conception of the Unconscious of Value in 
Psychology?,Ó Mind, Vol. 31 (1922), pp. 433-442, at pp. 434-435. 
97 On FreudÕs usages of Òpreconscious,Ó Òunconscious,Ó and Òconscious,Ó see Moore, Law and 
Psychiatry, pp. 129-140.  As I noted earlier, one of LibetÕs critics, M. Velmans, ÒHow Could 
Conscious Experience Affect Brains?,Ó Journal of Consciousness Studies, Vol. 9 (2002), pp. 3-
29, would construe LibetÕs subjectsÕ intentions as only being preconscious at RP onset at t1, a 
view Libet rejected. 
98 For an introduction to the extensive literature on the privileged access we are each thought to 
have to our own mental states, see Moore, Law and Psychiatry, pp. 254-265. 
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without being aware that I have them and I can be mistaken in my beliefs about being in such 

states.99 

 In any case, a four hundred millisecond delay in becoming conscious of one’s intentions 

can be accommodated by about any view one wants to hold about the privileged access we each 

have to our own mental states.  The idea of “deferred privileged access” makes perfectly good 

sense, and that is all that is needed here to make possible Bittner’s kind of response to 

epiphenomenal skepticism. 

 Both responses thus being open, which should we prefer?  My own bets are on Bittner, 

identifying willing as beginning at t1, RP onset 550 milliseconds prior to movement, and 

continuing on through those brain events in the casual chain to t3, the beginning of motor 

movement.  Such an identification best corresponds to the functional characterization of willings 

as being the causal product of more distal intentions and the immediate cause of the voluntary 

bodily movements that execute such distal intentions.  This is of course only a provisional bet.  

If, for example, it turns out that the causally relevant brain events occurring at t1 occur 

irrespective of whether the bodily movements being initiated are voluntary or involuntary, then 

perhaps the beginning of willing as a state is either earlier or later than t1.  When precisely 

willing begins is a matter about which we can here be somewhat indifferent; so long as willings 

are in the causal chain of brain events producing voluntary motor movements, the 

epiphenomenal objection to responsibility is without bite. 

 Gomes argues that the intention to move now – what I call a willing – must begin closer 

to t2 than to t1.
100  This, because ordinarily it does not take 400 milliseconds for consciousness of 

a mental state to come into existence.  To become conscious of the beginning of motor 

movements, for example, the time interval is considerably shorter.  Since consciousness of 

willing occurs at t2, Gomes reasons that the willing of which one becomes conscious should 

occur only at some shorter interval prior to t2.  This is why Gomes prefers the second possible 

reply distinguished earlier to the first.   

                                                
99 Id. 
100 Gomes, “Volition and the Readiness Potential,” pp. 71-72. 
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 Similarly, Al Mele has recently urged that willings must begin closer to t2 thank to t1.
101  

Mele’s conclusion is based on the thought that willings are the most immediate, last intention in 

the hierarchy of intentions before motor movement.  He therefore likens the time it should take 

such intentions to initiate motor movements, to the time it takes to react to an external signal, as 

in reaction time experiments.  Surveying those experiments, Mele places that time between 93 

and 231 milliseconds, much less than the 550 milliseconds separating RP onset from movement.  

Since t2 is 150-200 milliseconds before movement initiation, this strikes him as the more likely 

locus of willings. 

 While not a lot turns on which temporal location for willings one affirms here, my bets 

are still on the earlier dating of the onset of willing.  Nothing precludes the latency period for 

consciousness to be longer for willing than it is for movement, perception, or other mental states.  

Nor are the “quick-draw” reaction time experiments necessarily a good proxy for ordinary 

willings, willings done where the subjects are not pre-set to move as fast as they possibly can.  

And it would be convenient if all of the causal process beginning with the RP onset were 

included as willing.  Then one is not forced to resort to self-conscious metaphors, such as “the 

brain ‘decides’ to initiate…the act…,”102 the scare quotes indicating that we know that persons 

decide things, not brains without persons.  Then one is not forced to cash out such metaphors by 

distinguishing “a process of preparation of the decisions that causes the movement”103  from 

processes of decision itself, as does Gomes. 

 However these niceties are worked out, it will remain true that willings, being identical to 

some swatch of the chain of brain events that cause voluntary bodily movement, will be the 

initiations of action, just as the folk psychology and morality supposes.  

C. Is Consciousness of Willing Epiphenomenal With Voluntary Bodily Movements? 

 It may seem that we jump out of the proverbial frying pan and into the fire once we 

conceive of willings as occurring prior to consciousness of willings.  For as we saw in part III, 

this simply flips the epiphenomenal objection away from willings being epiphenomenal, to 

consciousness being so.  And if consciousness of willing is the touchstone of our responsibility, 

                                                
101 Alfred R. Mele, Effective Intention: The Power of Conscious Will, pp. 70-75. 

102 Libet’s sometimes wording.  Libet, “Unconscious Cerebral Initiative and the Role of 
Conscious Will in Voluntary Action,” p. 536. 

103 Gomes, “Volition and Readiness Potential,” p. 72. 
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the conclusion still is that we are not responsible for our bodily movements and all that they can 

cause.  The objection is that for such responsibility, we need consciousness of willings when 

those willings are causing movement; even if willings cause movements at t1, there is no 

consciousness of those willings until it is too late (t2).  

 Often this form of the objection is implicit in the phrasings of neuroscientists.  When 

John-Dylan Haynes, for example, describes his remarkable findings (of certain decisions having 

been made 7-10 seconds prior to awareness that they have been made), he like Libet often 

describes the situation in terms of the brain having decided what to do before the person whose 

brain it is does so.104  Implicit in this phrasing is the view that persons are to be identified with 

their (phenomenological and dispositional) consciousness, and until a person is conscious of a 

decision or an intention it is not his/her decision or intention. 

 I also think that this is the best sense to be made of a view common amongst some 

philosophers of mind of a generation ago.  Even though generally sympathetic to the idea that 

there can be unconscious desires, unconscious beliefs, unconscious emotions, moods, sensations, 

etc., such philosophers were unsympathetic to intentions/decisions being unconscious.105  

Implicit here too is the idea that intention/decision is the locus where all the things over which 

we have less than full control (such as our wishes, beliefs, and our emotions, which can come 

unbidden) get resolved by us as we decide.  We need to do this consciously, or it isnÕt our 

resolution.  Thus, although phrased as a denial of there being unconscious intentions, the 

motivating thought really is the one here to be examined: without consciousness of an intention, 

there is no control by the person of his intentions or his actions, and thus no responsibility can be 

generated by such unconsciously intentional actions. 

 My first response to this form of skepticism was in moral theory.  In Part IV I urged that 

we could be in control of our intentions even if they Òget started without usÓ (i.e., they exist 
                                                
104 Chun Siong Soon, Marcel Brass, Hans-Jochen Heinze, and John-Dylan Haynes, 
ÒUnconscious Determinants of Free Decisions in the Human Brain,Ó Nature Neuroscience, Vol. 
11 (2008), pp. 543-545, at p. 543 (ÒBecause brain activity in the SMA consistently preceded the 
conscious decision, it has been argued that the brain had already unconsciously made a 
decisionÉÓ). 
105 See, e.g., Frederick Siegler, ÒUnconscious Intentions,Ó Inquiry, Vol. 10 (1967), pp. 51-67.  Al 
MeleÕs more contemporary book, Effective Intentions: The Power of Conscious Will, shows 
some of this reluctance, insofar as Mele distinguishes decisions from intentions and is 
sympathetic to the view that decisions must be conscious (at least in the dispositional sense). 
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before we are aware of them).  Now I want to dispute that our intentions do their causings prior 

to our consciousness of them. 

 There are two ways to modify the epiphenomenal relationship depicted earlier in Figure 5 

so as to get consciousness of willing to be contemporaneous with the causing of bodily 

movements by willing: we can move willings back to t2, or we can move consciousness of 

willings forward to t1.  I shall explore both options, starting with the first. 

 As an example of the first option, consider Al Mele’s suggestion that Libet’s onset of RP 

at t1 measures an urge to move, not an intention (or willing) to move.106  One sees the general 

motivation for Mele’s suggestion: it is to get the willing back to t2 when consciousness of willing 

also exists.  Yet this suggestion, by itself, accomplishes little.  All Mele’s suggestion by itself 

accomplishes is a modification of the relationships depicted in Figure 5 to the relationships 

depicted in Figure 10:  

 t1 t2 t3  

  consciousness    
  of willing 
Figure 10: BE of urge       
 to move 
  willing           Bodily movement  
 

Getting willings simultaneous with consciousness of willings isn’t helpful; what is needed is to 

show how consciousness of willings can have a causal role in the production of bodily 

movements. 

 As indicated earlier against Gomes, I find it more plausible to identify willings as 

beginning at least as early as t1, 550 milliseconds prior to movement, and continuing as a causal 

process right up to the Rubicon Point, beyond which movement cannot be stopped; as measured 

by contemporary stop-action experiments, that averages out at about 50 milliseconds prior to 

movement.  Consciousness of willing appears at t2, 150 milliseconds prior to movement, and is 

also a cause of the movement.  The relationships then could be as depicted in Figure 11: 

 

 

 

                                                
106 Alfred Mele, Free Will and Luck (Oxford: Oxford University Press, 2006), p. 36. 
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 t1 t2 t3  
 
  consciousness    
  of willing 
Figure 11: willing        
 events 
  more willing even more  bodily 
  events willing events        movements 
 

If these are the relationships, then consciousness of willing is not epiphenomenal; rather, it 

causes bodily movements by causing the continuation of willing between t2 and the Rubicon 

point, which is t2 plus 100 milliseconds.  If the later part of the willing process causes bodily 

movements, then so does consciousness of willing, and we consciously control our movements 

just as morality and the folk psychology suppose. 

 Note that consciousness of willing is not depicted as a mere preventer of willings and of 

bodily movements.107  That is Libet’s veto function, and that relation exists also.  Rather, the 

claimed relationship is causal: there is a causal process connecting consciousness of willing to 

the 100 milliseconds of willing occurring on and after t2, and a causal process connecting those 

states of willing to bodily movements.  Consciousness of willings thus causes both the willings 

and the bodily movements willed; such consciousness is thus not merely a possible preventer of 

willings and movements.  (It is a possible preventer, but only because it is more basically an 

active causer; all causers are possible preventers in this sense, because a failure to cause will 

prevent.) 

 Whether consciousness of willing enters into the causal process of willing is a scientific 

question.  Are the brain events that are constitutive of consciousness of willing causative with the 

brain events that are willings? Nothing in Libet’s findings, or of post-Libet experiments, rules 

out that they are. 

 The second option distinguished earlier is to move consciousness earlier, at t1 when 

willing begins.  Then consciousness of willing could join willings as the cause of bodily 

movements, as depicted in Figure 12: 

 

                                                
107 On the notions of prevention and of failure to prevent (omission), and how these are distinct 
from but are related to causal relationships, see Moore, Causation and Responsibility, pp. 435-
459. 
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 t1 t2 t3  
 
 consciousness consciousness    
 of willing of willing 
Figure 12:       Bodily movements 
 willing willing           
 

This sounds like it contradicts Libet’s evidence: his subjects report awareness 350 milliseconds 

after the readiness potential appears, not when RP (willing) first occurs.  Yet consciousness too 

surely is a brain process, and one that takes real time to occur.  It should be no surprise that this 

process takes time to gear up before phenomenal awareness (or the dispositional ability) appears.  

Perhaps t1 is when the “consciousness potential” appears, along with the readiness potential. 

 There are three things to worry about in exploring this option.  One is terminological.  

The worry is that we have to make sense of there being an unconscious consciousness between t1 

and t2.  Yet this terminological hurdle is easily overcome.  The deep nature of consciousness that 

we refer to is in terms of brain events; these can occur before the phenomenal/dispositional 

properties of consciousness come into being.  Consciousness (the brain process) thus can be said 

to be (dispositionally and phenomenologically) unconscious.108 

 Second, there is the worry voiced before by Gomes: the start up time for 

awareness/dispositional ability consciousness may be shorter than 350-400 milliseconds that 

separates t1 and t2, in which event consciousness of willing as a brain process would come later 

then the onset of willing at t1.  Yet even if this turns out to be true, that would only mean that 

consciousness of willing would enter the causal stream leading to movement later than does 

willing; it would not mean that consciousness of willing was only epiphenomenal.  

 The third worry is a moral worry.  It is that the consciousness needed for responsibility is 

phenomenal awareness/dispositional ability, not the brain process that (eventually) gives rise to 

these properties.  The worry is that the thing we need for control is the phenomenal/dispositional 

                                                
108 Here we also tread on old ground.  Freud too was driven to conclude that there can be an 
unconscious consciousness.  What he meant by the phrase was that part of that functionally 
characterized (and ultimately brain realized) system termed the “System Csc” could be 
phenomenologically and dispositionally unconscious.  On Freud’s theory construction in this 
regard, see Michael Moore, “Mind, Brain, and Unconscious,” in Peter Clark and Crispin Wright, 
eds., Mind, Psychoanalysis and Science (Oxford: Basil Blackwell, 1988). 



Working Draft  Please Do Not Distribute! 

60 

 

property of consciousness, and that this occurs only at t2, well after willing has commenced 

causing bodily movement. 

 This is a non-worry for two reasons.  One is that we can control the consciousness brain 

events at t1 by controlling the phenomenal/dispositional properties at t2, as was argued in Part IV.  

The other is that the later phenomenal/dispositional consciousness of willing can still be part of 

the cause of willing in the 100 milliseconds after t2, giving us control then even if not earlier (this 

is to return to the first option above.) 

 In exploring these two options for showing that consciousness of willing is not 

epiphenomenal, I have assumed the relationship between consciousness of willing, and willing, 

to be causal.  This requires that the brain events of the one be distinct from the brain events of 

the other (for nothing is the cause of itself.)  It is possible that the relationship is not that of cause 

and effect, but is rather one of partial identity.  Then consciousness of willing would still be a 

cause of voluntary movement but only as an aspect or part of willing (which is the cause of such 

movements).  Depending on which of the two possible temporal locations of willings described 

above is adopted, the relationships are then slight modifications of Figure 2, either: 

 t1 t2 t3 

  
Figure 13: Brain events conscious bodily 
  preparatory to  willing movements 
  consciousness   
  and to willing 
 
Or Figure 14: 
 t1 t2 t3 

  
  Brain events of  (phenomenologically/ bodily 
 consciousness and dispositionally)  movements 
 of willing conscious willing 
 
Whether consciousness of willing should be seen as a part of willing-type events (Figures 13-

14), or rather as part of separate consciousness type events (Figure 11-12), depends on the 

integrity of consciousness as a brain process.109  If consciousness as such is the type, of which 

                                                
109 On this, see the discussion by Daniel Dennett and Marcel Kinsbourne, ÒTime and the 
Observer: The Where and When of Consciousness in the Brain,Ó Behavioral and Brain Sciences, 
Vol. 15 (1992), pp. 183-247. 
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consciousness of willing is an instance, then the relationship between it and willing is causal and 

not constitutive.   

 In any case, however this last issue comes out, we have good reason to be optimistic in 

preserving the folk psychologyÕs view that conscious willings are not mere epiphenomena to 

bodily movements but are indeed the direct, immediate cause of the movements.  We thus are 

secure in having a second reason (in addition to control of the relevant epiphenomenal forks) for 

thinking we are indeed morally responsible for our voluntary actions: neither willings nor 

consciousness of willings are merely epiphenomenal with the bodily movements that they do 

indeed cause. 

 

 

 

 


