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Copyright is a system of federal regulation that empowers private actors to silence others, yet no one seriously doubts
that copyright is consistent in principle with the First Amendment freedom of speech. Scholars and courts have tried
to resolve the tension between exclusive rights in expression and free speech in one of two ways: some appeal to
copyrig h buidi-is accommodations to suppress any independent First Amendment analysis, while others apply
standard First Amendment tests to evaluate whether and where copyright becomes an unconstitutional burden on
speech. Neither of these approaches properly appreciates the constitutional balance struck at the Framing between the
Copyright Clause and the First Amendment. This Article develops a free speech theory of copyright informed by this
balance. | advocate thinking of the Copyright C | a UinstseaDfise speech limits, giving them the force of an
individual right.

INTRODUCTION

If the general case for copyright is an uneasy one,! the case for copyright in light of the First
Amendment is harder still. How can a body of law that functions to empower private actors to
restrict expression be accommodated within a constitutional order so committed to the liberty of
the mindr? To date, the answers to this question have been unsatisfactory, primarily because they
fail to properly appreciate the constitutional balance struck between the Copyright Clause and the
First Amendmentfi or so I will argue.

My negative claim is that most attempts to square copyright with free speech suffer from one
of two shortcomings. Some rely on the definitional coherence between free speech and copyright?
to conclude that copyright laws as they exist are presumptively constitutional and that the First
Amendment is only implicated when Congress 0 @ | tthe traflit®hrdal ¢ 0 N t @fcdpBight law.*
But this approach confounds consistency in principle and consistency in practice, and it cannot

provide sufficiently meaningful free speech limits on copyright. Others doubt € 0 p y r 4 hyuit 18ts

First Amendment @ C € 0 mmo @ @d ihs@ad Sténpt to build free speech limits from the

" & 2009, Steven J. Horowitz, Harvard Law School. The author thanks Professors Yochai Benkler and David Post for their
comments and guidance.

'See Stephen Breyer, The Uneasy Case for Copyright: A Study of Copyright in Books, Photocopies, and Computer Programs, 84 HARV. L.
REV. 281 (1970).

’Sg¢ CHARLES FRIED, SAYING WHAT THE LAW Is: THE CONSTITUTION IN THE SUPREME COURT 80 (2005).

’I am here invoking the idea 0 d € f i rbiatl ia ow&féekitad & Melville B. Nimmer, Does Copyright Abridge the First
Amendment Guarantees of Free Speech and Press?, 17 UCLA L. REv. 1180, 1184 (1970).

“Eldred v. Ashcroft, 537 U.S. 186, 221 (2003).
°Id. ar 219.
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ground up. But doing so ignores the constitutional balance struck at the Framing, treating copyright
like any other restriction on expression.

The Copyright Clause itself, I will argue, is an expression of First Amendment values, and it
ought to be enforceable as such. In other words, the C | a UirBed Bmitsfi including, for
example, originality’ii are not merely the formal boundaties of congressional power under the
Copyright Clause but are instead free speech principles that warrant careful application. In some

ways, this free speech theory of copyright is unremarkable, since it is consistent with the COUuTr t 0 s

view that O t Hr@mers intended copyright itself to be the engine of free € X P I €7SAS$ the@ame
time, the free speech theory of copyright helps answer a number of complicated questions, from
whether Congress can appeal to commerce or treaty powers to avoid Copyright Clause limits® (it
c a ntdvthether the C 0 U 10 taditiSnal ¢ 0 N t approach & Eldred v. Asheroft is consistent with
its suggestion that copyright embodies free speech values (iti s n ot ) .

Part I explains why attempts to describe the First Amendment limits on copyright have thus far
fallen short. I begin with a taxonomy of these attempts. Arguments ultimately fail in one of two
ways, which 1 label, for simplicity, 0 @a ¢ ¢ 0 mmo d addi downn esxmde p t The
accommodationists overemphasize the F I a mw@sibnSod consistency between copyright and free
speech, whereas the unexceptionalists seem to ignore the constitutional balance altogether. Missing
in these dueling accounts is an approach to Copyright Clause limits that embraces copyright as the
engine of free expression, resisting the unexceptionalist impulse to treat copyright like any other
kind of law, while recognizing the fact that Copyright Clause limits exist to protect free expression.

Part II outlines a free speech theory of copyright, which is an attempt to fill in this gap. I argue
that the Copyright Clause imposes limits on congressional power that embody free speech
principles, and these limits are a necessary conditionfi both historically, as a description of the
motivations of the Framers, and analyticallyfi for the coherence of copyright law and the First
Amendment. The ¢ | a UirSit€aée Shus in a real sense free speech protections, and they should be
enforced as such. Having established the importance of Copyright Clause limits, I describe how
each of them ought to be applied in practice.

Part III considers the implications of the free speech theory of copyright for a central issue of
constitutional copyright law: whether and how the Copyright C| a ulisies @pply externally to
other enumerated powers. This issue is made especially salient by recent challenges to copyright-like
laws concededly inconsistent with the Copyright Clause that have been passed pursuant to either
the Commerce Clause or the Treaty Clause.!

1. UNEXCEPTIONALISM AND ACCOMMODATIONISM

Copyright law is a regulatory system that creates private monopolies in expression. A copyright
holder can prohibit or permit the use of her copyrighted expression, or demand payment in

0

nal

SFeist P U b | Tk v. Ruyral Tel. Serv. Co., Inc., 499 U.S. 340, 346 (1991) ( 6 Or i ¢k dodthuiiobalyrequ i r e mE N t .

discuss the specific limits of the Copyright Clause in Part I1.C., infra.
"Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 558 (1985).

*Some have argued, for example, that the 0 T r ePatwyewhich® r e foeht E X € ¢ U fpoiew t8 fegotiate a treaty
coupled with C 0 n g raeét®riyGoSenact legislation implementing the treat [sic] pursuant to the Necessary and Proper Clause

(after the Senate ratifiesi t ) 6 i s Othe alternate, Mo r e pyrightt lagiKlatioa., GarBlieUlr € e

Nguyen, Note, Expansive Copyright Protection for All Time?: Avoiding Article | Horizontal Limitations Through the Treaty Power, 106
CoLuM. L. REV. 1079, 1082 & n.22 (2006).

0 Un e x c e p tisi aBonaardmi wethén the cyberlaw literature to describe those who believe that cyberspace is

0 f un cti idemadiddypace@nd therefore should be regulated using O Stled p r i n cahd@ It & @ légdl ti @ mbed . 6

David Post, Against OAgainst Cyberanarchyd, 17 BERKELEY TECH. L.J. 1365, 1365-66 (2002) (responding to Professor
Go |l d s mtikictsnts & $ack L. Goldsmith, Against Cyberanarchy, 65 U. CHI. L. REV. 1199 (1998)). My use of the term is only
meant to signal how a position views copyright as unexceptional among restrictions of expression, not to make any analogies to
Internet regulation.

'Seg, e.., United States v. Martignon, 492 F.3d 140 (2d Cir. 2007) (upholding protection of live performances under anti-

bootlegging statute); United States v. Moghadam, 175 F.3d 1269 (11th Cir. 1999) (same); KISS Catalog, Ltd. v. Passport | nt © |

Prods., Inc., 405 F. Supp. 2d 1169 (C.D. Cal. 2005) (same).
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exchange for a license.!! Willful infringers may even be subject to criminal penalties,'? including up

to five years in prison for a first offense.! In short, the copyright system enables pervasive
restrictions on speech. At the same time, the First Amendment guarantees that Congress will 0 ma k e
no law . . . abridging the freedom of S p € @4CThe .coPyright system is thus in tension with free
speech.

98 Indeed, the tension is even worse than this initial description suggests. In the abstract,
copyright-infringing expression might be dismissed as O | & W& | Wpeech,'> deserving less
protection than political or artistic expression, particularly if we imagine the kind of infringement
that results in the sale of pirated recordings of commercial works. But copyright law can block even
core political speech, including the eatly release of excerpts of a former Pr e s i pbréoimlt 0 S
insights into a historic, political event.!® And while prior restraints are anathema to the First
Amendment,!” injunctions are readily available in copyright.!8 For example, a district court in 2001
issued a preliminary injunction barring the distribution of a critical retelling of Gone with the Wind
from a S | a pe®pbetdve.l? Copyright thus restricts political and artistic expression, and does so
through civil damages, criminal penalties, and prior restraints.

19 This tension first caught the attention of copyright scholars in the eatly 1970520 and it has
resurfaced as an important issue over the past ten years as Congress and the Supreme Court
continue to broaden the scope and term of the copyright monopoly.?! The ideas developed in this
body of scholarship have been innovative and important. At the same time, however, all of the
established approaches are either accommodationist, and thus insufficiently critical of copyright, or
unexceptionalist, and thus insensitive to how the Copyright Clause makes the copyright system
different from other restrictions of expression.

910 In this Part, I lay out the positions within the current debate, explaining why they ultimately
share a common flaw. I begin with a discussion of categorical dominance, which characterizes the
view that the best way to resolve the tension between copyright and free speech is to destroy it,

"The Copyright Act gives the owner of a copyright a package of exclusive rights, which owners can O @ U t h orflickng.e , 0
See 17 U.S.C. § 106 (2006). If a use of a copyrighted wotk is unauthorized, the owner can seck an injunction, se¢ id. § 502, which
is one sense in which copyright holders can 0 p r 0 hude, khdugh @amages are also available, se¢ id. § 504.

2See 17 U.S.C. § 506(a)(1) (2006).
See 18 U.S.C. § 2319(b)(1) (2006).
U.S. CONST. amend. 1.

'5Cf. FCC v. Pacifica Found., 438 U.S. 726, 744-48 (1978) (Stevens, J., plurality opinion) (providing an opinion relating to
low-value speech, joined only by Chief Justice Burger and Justice Rehnquist).

"“Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539 (1985). But se¢ Rebecca Tushnet, Copy This Essay: How Fair
Use Doctrine Harms Free Speech and How Copyright Serves It, 114 YALE L.J. 535 (2004) (arguing that pure copying, which typically
counts as infringement and cannot be saved under the fair use framework, serves First Amendment interests and ought to be
protected in certain circumstances).

'"See Nebraska Press A s svOStuart, 427 U.S. 539, 559 (1976) ( O [ PréstraihtsOofi speech and publication are the most
serious and the least tolerable 1nfrmg>ement on First Amendment I' | ghts. o6) .

'8See Mark A. Lemley & Eugene Volokh, Freedom of Speech and Injunctions in Intellectual Property Cases, 48 DUKE 1..J. 147 (1998)
(examining preliminary injunctions in intellectual property cases and arguing that they are often unconstitutional).

YSuntrust Bank v. Houghton Mifflin Co., 136 F. Supp. 2d 1357 (N.D. Ga. 2001). The district C 0 U fultndw@s reversed
on appeal. 268 F.3d 1257 (11th Cir. 2001). See generally Note, Gone with the Wind Done Gone: 0 RVEr i tarid Faig dse, 115 HARV.
L. REV. 1193 (2002).

*"The seminal article was Nimmer, supra note 3, but many important contributions emerged around the same time. See
Robert C. Denicola, Copyright and Free Speech: Constitutional Limitations on the Protection of Expression, 67 CAL. L. REV. 283 (1979);
Paul Goldstein, Copyright and the First Amendment, 70 Corum. L. REv. 983 (1970); Lionel S. Sobel, Copyright and the First
Amendment: A Gathering Storm?, 19 COPYRIGHT L. Symp. 43 (1973).

*'Much of the scholarship has reacted to The Copyright Term Extension Act of 1998, Pub. L. No. 105-298, 112 Stat. 2827
(1998); to proposed database regulation, see, €.J., Collections of Information Antipiracy Act, H.R. 2652, 105th Cong. (1998); and
to the Supreme C 0 U Wetisfbs in Eldred v. Asheroft, 537 U.S. 186 (2003). See generally C. Edwin Baker, First Amendment Limits on
Copyright, 55 VAND. L. REV. 891 (2002); Yochai Benkler, Free as the Air to Common Use: First Amendment Constraints on Enclosure of
the Public Domain, 74 N.Y.U. L. REV. 354 (1999); Erwin Chemerinsky, Balancing Copyright Protections and Freedom of Speech: Why the
Copyright Extension Act is Unconstitutional, 36 L.OY. L.A. L. REV. 83 (2002); Alan E. Garfield, The Case for First Amendment Limits on
Copyright Law, 35 HOFSTRA L. REV. 1169 (2007); Adrian Liu, Copyright as Quasi-Public Property: Reinterpreting the Conflict Between
Copyright and the First Amendment, 18 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 383 (2008); Neil Weinstock Netanel,
Locating Copyright Within the First Amendment Skein, 54 STAN. L. REV. 1 (2001); Jed Rubenfeld, The Freedom of Imagination: Copy r i ght &8s
Constitutionality, 112 YALE L.J. 1 (2002).
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making one system control in all cases. This view is in some ways a default position assumed
before anyone thought to question the relationship between the two systems, to which the
accommodationist and unexceptionalist positions might be thought to respond.

A. Categorical Dominance

The easiest way to resolve the tension between copyright and free speech is to say that one
system controls in all cases. So, for example, perhaps the First Amendment trumps, and the whole
Copyright Act is unconstitutional.?2 There is a certain logic to this argument: yes,the Con s t i
Copyright Clause suggests that, in 1789, a copyright system was constitutional, but the First
Amendment amended the Constitution in 1791, and insofar as the Copyright Clause was
inconsistent with the First Amendment, it was no longer law. Alternatively, perhaps the copyright
system trumps, and thus the First Amendment is simply not a concern. Or, more plausibly,
copyright might be thought of as a form of property and thus altogether unrelated to free speech: a
copiet, on this account, 0 | 0 @dke $ike a thief thanas pe aker . 0

Neither of these simple solutions is satisfactory, however. Copyright cannot be inherently
unconstitutional under the First Amendment: the Framers would not so indirectly repeal the
Copyright Clause, especially given the strong presumption against implied repeal of constitutional
provisions.?* More to the point, the first Copyright Act and the Bill of Rights were both passed by
the First Congress,> and the Supreme Court has said that 0 [ t grotimit$ indicates that, in the

tut

Fr ameéw,6 0 py rlinigdintodbslies are compatible with free speechp r i ncsi pl e s .

The argument that copyright is not subject to First Amendment review has a bit more
currency. Property rights restrict all kinds of speech, consistent with the First Amendment. The
private owner of an amphitheater can select only those performers whose views she shares, and
even a public school mail system may exclude a rival t € a C dhiénP” Pethaps copyright is like an
amphitheater. Just as excluding you from my amphitheater allows you to speak elsewhere, so too
does excluding you from my expression allow you to express the same ideas in another way. This
kind of argumentfi available alternate expressions of the same ideafi led the D.C. Circuit to
conclude that 0 € 0 p Y dreicagddrically immune from challenges under the First Amendme n2t

But this argument is flawed for two reasons. First, insofar as the argument relies on the claims
that copyright is a form of property that does not restrict speech, it assumes its own conclusion.?’
While copyright law allows for property-like exclusion,® the contours of this entitlement are by no
means intrinsic to the idea of copyright. In other words, that OUr copyright resembles property does
not imply that any system of exclusive rights in expression is necessarily a system of property
rights. For that matter, it is controversial to call copyrights O p I O pe@eh tvithi® the current
system.>! Even if it were not, that they are property does not imply that they do not restrict speech.

*This argument is carefully explored in Sobel, supra note 20, at 63-67, though Sobel concludes that the Copyright Act is
probably constitutional, se¢ id. at 67-79.

“Liu, supra note 21, at 389 (providing an explanation for why courts have typically been unreceptive to First Amendment
challenges to copyright laws).

*See Sobel, supra note 20, at 68.

»See Resolution of Sept. 23, 1789, 1 Stat. 97 (Bill of Rights); Act of May 31, 1790, ch. 15, 1 Stat. 124 (First Copyright Act).
*Eldred v. Ashcroft, 537 U.S. 186, 219 (2003).

“Perry Educ. A S svOPerry Local E d U ¢ aAt SosHBNG,S. 37 (1983).

*Fldred v. Reno, 239 F.3d 372, 375 (D.C. Cir. 2001), aff'd, Eldred, 537 U.S. at 221 (butno t i n @gD.C. Gxduitsgoke too
broadly when it declared copyrights 6 ¢ a t e gnononk.c.a 1oy .

P A recent Atrticle suggests that copytight is property, but as quasi-public property, it is subject to First Amendment scrutiny
under something like the public forum doctrine. Sg¢ Liu, supra note 21.

3OBy O pr op e KnyarOthat copyrights are enforced as property rules according to the classic framework in Guido
Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: One View of the Cathedral, 85 HARV. L. REv. 1089,
1092 (1972) ( O Arfitlement is protected by a property tule to the extent that someone who wishes to remove the entitlement
fmmlitsi holder mps)t buy it from him in a voluntary transaction in which the value of the entitlement is agreed upon by the
S e er . o .

*'See Sara K. Stadler, Copyright As Trade Regulation, 155 U. PA. L. REV. 899, 909 & n.51 (describing the controversy and

Copyright © 2009 Stanford Technology Law Review. All Rights Reserved.
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They are if anything a special set of property rights about restricting speech.3? Second, to the extent
that the argument relies on the idea/expression dichotomy, it is an argument not for immunity but
instead for accommodation. That is, copyright doctrine accommodates free speech through the
idea/exptession dichotomy; presumably, wete the dichotomy not patt of copyright, we would worty
about the freedom of speech. Thus, the D.C. Ci r Cpusitidn hight be recast: copyright doctrine
incorporates free speech concerns, and thus, where there is no major doctrinal shift, there is no
room for a First Amendment challenge.??

915 Though categorical dominancefi for either free speech or copyrightfl is a simple, logically
available position, it has little support at this point. 0 EV e r ¥ b 0 @hgt bhe First Amendment
and copyright are at least compatible in principle.* Everybody also knows, after Eldred, that
copyright enjoys no categorical immunity from First Amendment scrutiny. But the core of the D.C.
Ci r cvdrdiofs & Bnmunity is still very much alive. Many, including the Supreme Coutt, believe
that copyright doctrine incorporates free speech values and is therefore only subject to scrutiny
where Congress O It altered the traditional contours of copyright pr ot et t i on. 6

B. Unexceptionalism

Q16 If copyright enjoys no special exemption from First Amendment scrutiny, then it is perfectly
natural to want to treat copyright like any other restriction on expressionfl that is, to determine an
appropriate level of scrutiny and to ask whether the government interest in restricting expression is
sufficiently strong and the restriction is sufficiently tailored to its purpose. This unexceptionalist
impulse has been the primary innovation in the literature on copyright and free speech over the
past ten years.? Despite the scholatly coalescence around unexceptionalism, there is little agreement
at this point as to how precisely to apply standard free speech doctrine to C 0 P Y T réstgjcHohsO S
on expression. Though many approaches have been proposed, none seems to offer a coherent
picture of the free speech limits of copyright.

17 An unexceptionalist might begin an inquiry into copyright and free speech with the question
of whether copyright is a content-based or content-neutral restriction on expression. Standard First
Amendment doctrine suggests starting here, sinceal € g U | urboke @efefniBies the appropriate
level of scrutiny and, often, the outcome in a given case.’” The question of content-neutrality has
proven troublesome, however.3® On the one hand, copyright liability attaches to expression by
virtue of its content: you ate liable when you burn and sell copies of Rubber Soul but not when you
burn and sell copies of your own recorded music. Thus, it seems natural to conclude that copyright
is content-based. On the other hand, as much as liability depends on content, the copyright system
is about economic incentives, not content.” The government expresses no preference for any given

citing sources). I do not intend to take a position in this debate here.

PFRIED, supra note 2, at 141 ( 0id b answer to the trouble this raises to say that this regime is just a branch of property
law . ... It is a set of doctrines that is specifically about limitings p € €.¢c h . 0

PThis reformulated position is much more like the Supreme C 0 U Ot & @ d ¢ d n to ap@rdach 6o Eldred v. Asheroft,
537 U.S. 186, 221 (2003).

*Professor Volokh says that this is based on what he calls the 0 ¢ 0 p yerxicgehptd the &Fitst@\mendment. See Eugene
Volokh, Freedom of Speech and Intellectual Property: Some Thoughts After Eldred, 44 Liquormart, and Bartnicki, 40 HOUS. L. REV. 697,
713-32 (2003).

PEldred, 537 U.S. at 221.

Sge, £.0., Benkler, supra note 21; Netanel, supra note 21.

“On the role of purposes in First Amendment analysis, sce Elena Kagan, Private Speech, Public Purpose: The Role of Governmental
Motive in First Amendment Doctrine, 63 U. CHL. L. REV. 413 (1996).

*1 take the serious disagreement among distinguished scholars to be evidence of just how troublesome the question has
been. Compare Baker, supra note 21, at 922-23 (arguing that copyright is content-based tegulation), Lemley & Volokh, supra note
18, at 186 (same), and Julie E. Cohen, Examined Lives: Informational Privacy and the Subject as Object, 52 STAN. L. REV. 1373, 1417
(2000) (same), With Yochai Benkler, Through the Looking Glass: Alice and the Constitutional Foundations of the Public Domain, 66 LAW &
CONTEMP. PROBS. 173, 178-79 (2003) (arguing that most but not all applications of copyright are content neutral), and Netanel,
supra note 21, at 47-54 (arguing that copyright is content-neuttal regulation).

¥Netanel, supra note 21, at 49-50.

Copyright © 2009 Stanford Technology Law Review. All Rights Reserved.
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content through the copyright system;* it merely expresses an interest in preserving economic
incentives for the production of expression.!

918 Professor McGowan has convincingly argued that there are no First Amendment standards or
principles that judges O C O Hctually u S € Copyright, he says, cannot sustain the heightened
scrutiny of a content-based restriction in part because there are free speech interests on both sides
of a dispute.®® The First Amendment is concerned with chilling speech, so O € V €elisya@ n
upstream @ U t H @\ kontént-neutral approach is similatly riddled with difficulty. First, scrutiny of
content-neutral laws is so deferential as to be almost nonexistent,*> which has led Professor
Netanel, for example, to suggest intermediate scrutiny under Turner Broadcasting Sys., Inc. v. FCC.4
But Turner was about whether forcing cable to carry local broadcastsfi a form of compelled
speechfi was constitutional,” and the Eldred Court rejected its application to copyright.*

919 Even if Turner could be applied to any content-neutral restriction, many copyright suits cannot
fit into the content-neutral mold. Famous examples include the Church of Scientology trying to
suppress criticisms by claiming copyright infringement,® or Hi | tp@lish@drsblocking a 1930s
English translation of Mein Kampf intended to correct the misleading official edition. The examples
need not be high-profile. The point is that at least sometimes copyrights are invoked selectively in
order to silence viewpoints with which a copyright holder does not agree. When this happens,
copyright seems not only content-based but also viewpoint-based.’! True, fair use will often
preclude viewpoint discrimination by privileging criticism.5? But where a use of copyrighted material
cannot fit under the fair use umbrella, and where a suit is brought in order to silence the views of
the speaker, copyright looks a lot like viewpoint discrimination.

920 These arguments are all a bit confused, however, and with good reason. Copyright laws provide
statutory rights of action, created by the government, but civil copyright suits occur between private
parties. At the state action level, copyright has little to do with particular content, but everything to
do with content in generalfl in some ways, statutes seem content-neutral and in others content-

““The fair use factors, which privilege some uses of copytighted works and not others, se¢ 17 U.S.C. § 107 (2006), might be
an exception. See Netanel, supra note 21, at 49 n.197 (citing Jessica Litman, Reforming Information Law in C o p y dmagey 22 U.0 s
DAYTON L. REV. 587, 612 (1997)). The idea that fair use favors certain speech but not others is consistent with Rebecca
T u s h mterdsthgsand provocative arguments in Tushnet, Supra note 16.

“"This argument, which comes primarily from Netanel, sUpra note 21, has echoes of Justice S ¢ a ldda tha® rutral rules of
general applicability are not subject to First Amendment scrutiny, for which he has captured a majority in the free exercise of
religion context, s¢¢ Employment Div. v. Smith, 494 U.S. 872, 878-82 (1990), but not in the free speech context, se¢ Barnes v.
Glen Theatre, Inc., 501 U.S. 560, 572-81 (1991) (Scalia, J., concurting). See also Note, Neutral Rules of General Applicability: Incidental
Burdens on Religion, Speech, and Property, 115 HARV. L. REV. 1713 (2002).

*See David McGowan, Why the First Amendment Cannot Dictate Copyright Policy, 65 U. PrTT. L. REV. 281, 284 (2004).

“See id. at 295-96.

*“Id. at 285.

“See id. at 296 ( 0 Theextent the labels 6 C 0 Antu@ahrdgulation of S p € @nd & B N ddiftersmo 1 Ustiggesh aypything,
it is that when courts apply them, the governmentWi n s . 0

512 U.S. 622 (1994) [hercinafter Turner 1]. See Netanel, supra note 21, at 59-85. The idea of applying the First Amendment
to copyright by analogy to media regulation is also in Benkler, supra note 21, at 385 ( [Denver Area, for all its opacity, indicates
how a constitutional constraint could implement the normative recognition of the First Amendment costs imposed by
concentrated private control over information f | 0 WshichGin) part detives from Paul GO | d S itngitaiit 8afly work on
market concentration of copytights, which he called 0 € n t ennopnr o ps@elGyldstetn, supra note 20, at 1035-55.

“7See Turner 1, 512 U.S. 622; Turner Broad. Sys., Inc. v. FCC, 520 U.S. 180, 185 (1997) (Turner 1) ( 0 [ Tmjstcery
provisions are consistent with the First Amendment. 6 ) .

*See Eldred v. Ashcroft, 537 U.S. 186, 220 (2003) ( ®ufner] bears litle onc 0 py r i ght . 6) .

*“See Religious Tech. Ctr. v. Netcom On-Line C 0 mm el Inc., 923 F. Supp. 1231 (N.D. Cal. 1995).

*'See Houghton Mifflin Co. v. Noram Pub. Co., 28 F. Supp. 676 (S.D.N.Y. 1939).

*'Under standard First Amendment doctrine, copyright would almost certainly be unconstitutional where this is the case. See
Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 828 (1995) (o0Discr hgaimét Bp@edh bebate of its

message is presumed to be unconstitut i onal . 0) .
*2See 17 U.S.C. § 107 (2006).

I bracket here the interesting question of criminal copyright laws, which might implicate stronger First Amendment
concerns than civil copyright laws do because of the coercive force of the S t apovr®Scriminal punishment.

**On the other hand, it is hard to ignore the connection some copyright legislation has to particular content. For example, as
the copyright for Mickey Mouse faced impending expiration, Disney (and others) lobbied for The Copyright Term Extension Act

Copyright © 2009 Stanford Technology Law Review. All Rights Reserved.
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based. At the private party enforcement level, sometimes plaintiffs care about the viewpoints of
putative infringers, and sometimes they cate only about getting paidfi depending on the particular

suit, content-neutral, content-based, and viewpoint-based all seem available.> But while First
Amendment doctrine regulatly considers government motives, questioning p | a i mdtives if s 0
less familiar in the free speech domain, so it is unclear how and whether judges should toggle their

free speech scrutiny. There are policy arguments for any of a number of unexceptionalist
approaches to copyright and free speech,”” but the interplay between the bodies of doctrine creates

a morass out of which no clear principle emerges as the legally correct one.

C. Accommodationism

921 At this point, the Supreme Court seems to have rejected both categorical dominance and
unexceptionalism in favor of accommodationism. Accommodationism describes the position that
copyright doctrine incorporates free speech values such that First Amendment scrutiny is rarely
necessary. So in Harper & Row, Publishers, Inc. v. Nation Enterprises,® for example, the Court
explained that the idea/expression dichotomy, the right of first publication, and fair use all
0 e mb o #iist AeAdment protections.>

922 Accommodationism sits between categorical dominance and unexceptionalism on the spectrum
of free speech limits on copyright. Like categorical dominance, and in particular like the categorical
immunity of copyright from First Amendment scrutiny, accommodationism makes free speech
challenges to copyright difficult, but like unexceptionalism, such challenges are not impossible.
From its roots in a famous Article by Professor Nimmer® to its recent endorsement by the Eldred
Court,S! the accommodationist position has trecognized the important 0 d e f i nbiatliaonncael 6
between copyright and the First Amendment, afforded by € 0 p y r buily-tn tfieSspeech
accommodations.’? At the same time, Nimmer suggests that perpetual copyright®® or restrictions on
the reproduction of media capturing extremely important, newsworthy events®* ought to be subject
to First Amendment scrutiny. Similatly, the Court has suggested that scrutiny is warranted where
Congress has 0 a | tthe traditidnal contours of copyright prot € ¢ t5i on . 0

of 1998, Pub. L. No. 105-298, 112 Stat. 2827 (1998), which had the effect of protecting Mickey for an additional twenty years.
See JESSICA LITMAN, DIGITAL COPYRIGHT 23 (2001).

"Note of course that, while state action is traditionally required for constitutional claims, the First Amendment has been
applied in many private action contexts, beginning famously with New York Times Co. v. Sullivan, 376 U.S. 254 (1964)
(defamation). See also Zacchini v. Scripps-Howard Broad. Co., 433 U.S. 562 (1977) (right of publicity); Time, Inc. v. Hill, 385
U.S. 374 (1967) (tortious invasion of privacy).

>0See generally Kagan, supra note 37.

*'In addition to the proposals alteady mentioned, one might envision applying First Amendment values, not doctrine, to
copyright. So for example, if one adopts something like the Meiklejohnian ideal of free speech as the instrument of self-
government, ¢ enerally ALEXANDER MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELE-GOVERNMENT (1948),
ot the similar account adapted by Professor Sunstein, s¢¢ Cass R. Sunstein, Free Speech Now, 59 U. CHI. L. REV. 255 (1992), one
might be compelled to find First Amendment violations where copyright seems inconsistent with democratic principles. For
examples of this kind of an account in the copyright literature, see, for example, Jack M. Balkin, Digital Speech and Democratic
Culture, 79 N.Y.U. L. REV. 1 (2004); Neil Weinstock Netanel, Copyright and a Democratic Civil Society, 106 YALE L..J. 283 (1996). In
some ways, this kind of impulse is as old as the scholarship on copyright and the First Amendment, as Nimmer was particularly
concerned with how copyright could block important contributions to political discourse, including, for example, the famous
Zapruder film of the Kennedy assassination. Se¢ Nimmer, supra note 3, at 1200-04. While the idea that copytight should setve
democratic ends is perfectly attractive in the abstract, the idea provides few determinate commands, and to the extent that the
idea overlaps with key aspects of Meiklejohn, it may be susceptible to the astute criticisms in Robert Post, Meiklej o HViistakes
Individual Autonomy and the Reform of Public Discourse, 64 U. CoLO. L. REV. 1109 (1993).

471 U.S. 539 (1985).
*1d. at 556-60.

See Nimmer, supra note 3, at 1189-93 (arguing that there are several ways in which € 0 p Yy T ideagckiptesic dichotomy
strikes an effective 0 d e f 1 b a1 AM@Bealdopyright and free speech).

S'Eldred v. Ashcroft, 537 U.S. 186, 221 (2003) ( 0 The extent that such assertions [of the right to make other p € 0 p |
speeches] raise First Amendment concerns, C 0 P Y I builgi fiecGsjfech safeguards are generally adequate to addresst h e m

52See id. at 219.

3See Niimmer, supra note 3, at 1193-96.
%*See id. at 1196-1204.

SEldred, 537 U.S. at 221.

,eﬁs
)

[o]
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123 Comparing Ni mm edcofhSiodationism to the C 0 U rhdlp® ® reveal the problems with
both. Nimmer, unlike the Court, would apply First Amendment scrutiny in special cases involving
socially important expression even if the copyrights asserted were consistent with one hundred
years of established copyright law. The outcome seems reasonablefl there is something odd about a
private party controlling and potentially blocking access to the only decent video of the Kennedy
assassinationfi but the principle is confused. On what basis can N i mm @ctonSdecide when we
especially O N € @ccksd to an @ U t hegpfes@iod? Nimmer might suggest that we apply scrutiny
where expression importantly contributes to the 0 d € mo @ atl ionDxhe ® dna tpliceeof
i d es@bst,th®s approach is compelled neither by copyright nor the First Amendment. It is the
dictum of a particular theory of the free speech, one that bears no special relation to copyright.
Furthermore, even if we were to settle on a marketplace of ideas theory of the First Amendment,
Ni mmer s accommodati oni st approach may have som
edges. The Nimmer approach may just be a deferential standard of First Amendment review that
loosens copyright protection when democratic dialogue so requires,’” but determining when
0democratie@udirels®dgues «o tmicky inquiry to say th

24 On the other hand, the Court, unlike Nimmer, conditions constitutional review on a particular
kind of congressional action, namely action that O a | t ti rerfdifiohal contours of copyright
pr ot estThireOaft seeral problems to so limiting review. First, it implicitly relies on the
argument that the constitutionality of legislation varies with age. A recent law and an identical
decades-old law are importantly differentfi the latter is almost certainly consistent with the
traditional contours of copyright, whereas the former may not be. Tradition is not a First
Amendment value, and the constitutionality of legislation should not depend on a threshold
tradition inquiry.®

925 Second, the traditional contours approach provides Congress with an odd set of incentives.
Congress can enact suspect legislation and avoid First Amendment review by legislating
incrementally. Copyright term provides a helpful example. If Congress should want to increase the
copyright term for existing and future works to life plus one hundred forty years, the best way to
do so might be to introduce ten-year increases every year for seven years. Perhaps a longer time
horizon would be required, but as long as the time between new legislation is less than the length
of each individual extension, the effect is the same as a single seventy-year increase: no new works
would enter the public domain for seventy years.”’ This possibility shields suspect legislation from
review while increasing the costs of legislation. The incentives under the traditional contours are
problematic even if we assume that Congress has the best of intentions. Suppose that Congress
wanted to improve the copyright system and was considering two options: one departs substantially
from the current system but by every indication would be a significant improvement, another is a
small change to the system but would be only a minor improvement. Because of the risk of
unpredictable scrutiny of the more significant improvement, Congress might rationally choose

“Nimmer, supra note 3, at 1197. The idea of a marketplace of ideas is itself contested, and some argue that it is
unpersuasive. S¢¢ C. EDWIN BAKER, HUMAN LIBERTY AND FREEDOM OF SPEECH 3 (1989).
“This reading of Nimmer as generally deferential with loosening at the edges is consistent with his recommendation that
unlicensed uses of politically important works like the Zapruder film should be deemed infringing and subject to damages equal
toaO r e as ooy deleteay the@irst Amendment blocks the otherwise available injunctive relief. Se¢ Nimmer, supra note 3,
at 1200.

SE|dred, 537 U.S. at 221.

“Cf. Recent Case, 121 HARV. L. REV. 1455, 1458 (2008) ( 0 C 0 n @rudesitsdGpSwers are not circumscribed by
previous exercises t h e r eIbefcapydight. term example is intended to be demonstrative because it is concrete, but a single
seventy-year copyright term extension might actually not be subject to careful review under the C O U rvdryBcSnservative
approach in Eldred. The 0 0 ®v@ ratC h eof cOpyright legislation, se¢ Tushnet, supra note 16, at 543, might itself be a traditional
contour of copyright law, to the dismay of most copyright scholars.

""The math here is straightforward: if all preexisting copyrights are extended for seventy years, then the copyrights that were
set to expire tomorrow will expire in seventy years and one day. If the extension is chunked in smaller pieces, the practical result
is the same. The exception to the claim that no new works will enter the public domain is that copyright owners may dedicate
their work to the public domain, typically under the doctrine of abandonment. To find abandonment, courts typically look for
0 S 0 Nt act indicative of an intent to surrender rights in the copyrighted work and to allow the public to copy i t Roh@uer v.
Killiam Shows, Inc., 379 F. Supp. 723, 730 (S.D.N.Y. 1974), r e on dhal grounds, 551 F.2d 484 (2d Cir. 1977).
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cither the less significant improvement or a slow, incremental move toward the more significant
one. Either choice would likely be less socially desirable than directly legislating the more significant
improvement.

926 Finally, the C 0 U ffotufo® congtressional action is hard to square with any kind of as-applied
constitutional challenges to copyright, even some particularly troubling ones. If copyright is
immune from First Amendment challenge so long as the 0 t r a dd d n to @fedpysight remain
unaltered, then selective enforcement of long-established copyright law is constitutionally
permissible. The viewpoint-disctriminatory examples of Mein Kampf or the Church of Scientology
above’' suggest that as-applied immunity might not be ideal, but an even stronger case occurs at
the intersection of prosecutorial discretion and criminal copyright sanctions. Criminal sanctions are
probably part of what the Court would consider the traditional contours of copyright, originally
passed over twenty-five years ago and amended several times since.’? Whether to seek criminal
sanctions for willful copyright infringement is up to the prosecutor, who has largely unchecked
discretion.” Suppose a zealous prosecutor wanted to curry favor with an administration by seeking
extensive criminal sanctions for the unauthorized copying and distribution of an embarrassing
collection of letters the President wrote when he was young, while at the same time failing to
prosecute a wide range of similar infractions with no political import. Insofar as the traditional
contours of copyright remain unaltered in this example, Eldred suggests that scrutiny is unlikely. But
at the same time, this smacks of the worst kind of First Amendment violation: the coetcive use of
the S t afbr@ @ Silence speech critical of the government. Faced with such a situation, the Coutt
would likely change its test rather than rigidly adhere to Eldred at the cost of liberty. At the same
time, however, that Eldred cannot account for important as-applied constitutional challenges
suggests that the C 0 U factofiiBodationism might not be the best way to navigate copyright and
the freedom of expression.

D. A Common Flaw

927 At this point, accommodationism and unexceptionalism are the two standard accounts of the
free speech limits of copyright law, as categorical dominance cannot claim the support of the courts
or a plurality of scholars. I have outlined these positions and some of their shortcomings above,
but in addition to their particularized problems, they share a common flaw: neither
accommodationism nor unexceptionalism propetly appreciates the constitutional balance struck at
the framing between free speech and CongressO Sopyright Clause power. Accommodationism
conflates constitutional accommodations with doctrinal ones, while unexceptionalism ignores that
the constitutional balance means that copyright ought to be treated differently from other speech
restrictions.

28 Copyright law includes a number of free speech accommodations. Some of C O p Yy rfieg h't 6 s
speech accommodations come from the Copyright Clause, including, for example, the requirement
of originality.”* But that the Copyright Clause embodies free speech principles says very little about
the Copyright Act, or about a particular piece of copyright legislation, much less a particular

7'See supra text accompanying notes 49-50.

72See Piracy and Counterfeiting Amendments Act of 1982, Pub. L. No. 97-180, § 3, 96 Stat. 91. The Act was first amended
in 1992, se¢ Pub. L. No. 102-561, 106 Stat. 4233 (1992), and most recently in 2005, s¢¢ Family Entertainment and Copyright Act
of 2005, Pub. L. No. 109-9, § 102, 119 Stat. 218.

PThe problem of prosecutorial discretion has been the subject of much scholarly attention, including some interesting
recent contributions. Seg, e.g., Rachel Barkow, Institutional Design and the Policing of Prosecutors: Lessons from Administrative Law, 61
STAN. L. REV. (forthcoming 2008); Angela J. Davis, The American Prosecutor: Independence, Power, and the Threat of Tyranny, 86 IowA
L. REV. 393 (2001); James Vorenberg, Decent Restraint of Prosecutorial Power, 94 HARV. L. REV. 1521 (1981).

7*See Feist P u b | I@cn & ,Rural Tele. Serv. Co., Inc, 499 US. 340, 347 (1991). Other potential frec speech
accommodations, such as the exemption for libraries to reproduce and distribute certain works during the last twenty years of
their copyright term, see 17 U.S.C. § 108(h)(1) (2006), are statutory. There is some debate as to whether the doctrine of fair use,
which owes much to Justice Story in Folsom v. Marsh, 9 F. Cas. 342, 348 (C.C. Mass. 1841) (No. 4901) (outlining factors to
consider in a fair use analysis), but is codified at 17 U.S.C. § 107, is a constitutional requirement or a creature of statute. Sg¢, £.0.,
Stanley F. Birch, Jr., Copyright Fair Use: A Constitutional Imperative, 54 J. COPYRIGHT Soc®& U.S.A. 139 (2007); Harry N.
Rosenfield, The Constitutional Dimension of 0 F &Jis 1@ Gopyright Law, 50 NOTRE DAME LAW. 790 (1975).
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application of copyright law. The Eldred traditional contours test conflates Copyright Clause
accommodation with doctrinal accommodation by focusing on the shape of copyright law over
time. It is entirely possible that the constitutional balance was propetly struck but that, in practice,
copyright legislation exceeded its constitutional bounds. If the built-in constitutional safeguards are
the basis for forgoing First Amendment scrutiny, then the question should not be whether the
challenged law is consistent with previous unchallenged laws but instead whether the challenged law
is consistent with the Copyright Clause.

929 The traditional contours test telies on the following chain of reasoning: (1) the Copyright
Clause includes built-in First Amendment accommodations;”s (2) 0 t r a d icdpyirightnlaay lisO
consistent with the Copytright C| a ubsileid Sccommodations; (3) new copyright law that is
consistent with traditional copyright law is consistent with the Copyright C| a ulsuig-i@ s
accommodations; and thus (4) new law that is consistent with traditional copyright law is consistent
with the First Amendment. This reasoning is jarting for several reasons. Premise (2) is never stated
but must be assumed for the argument to workfi if traditional copyright law is inconsistent with
the Copyright Clause, then any nexus between new and traditional law implies nothing about the
First Amendment. As necessary as (2) is, it far from manifest. Constitutional challenges to
copyright are a recent phenomenon,’” so the fact that early copyright laws were not struck down is
not persuasive evidence of their constitutionality.

130 Also, the terms of this syllogism are connected by consistency or likeness, not identity: traditional
laws are consistent with the Copyright Clause, and this new law is like traditional laws, so this new
law is consistent with the Copyright Clausefl or so the argument goes. But consistency or likeness
simply cannot make the syllogism work. Consider a similar but obviously flawed argument. A
statutory copyright term of forty years is consistent with a constitutional provision restricting
copyright terms to no more than forty years, and forty years and one day is like forty years, so forty
years and one day is consistent with a constitutional provision restricting terms to no more than
forty years. This example highlights an important principle: where traditional copyright law is just
within Copyright Clause limits, a small incremental change may be unconstitutional.

9§31 Both of these problems with the implicit reasoning of Eldred are instances of a more general
concern that traditional copyright law is entirely beside the point. Consistency with traditional law is
a proxy for consistency with the Copyright Clausefl a bad onefl and traditional copyright law is at
least two steps removed from the First Amendment. The built-in accommodations that make
copyright cohere with free speech are in the Copyright Clause, not in copyright legislation. Thus,
accommodationism, at least as expressed by the Eldred Court, fails to appreciate the constitutional
balance between copyright and free speech.

32 Unexceptionalism similatly fails to appreciate the constitutional balance, but in a different,
more straightforward way. The basic motivating premise of the unexceptionalist position is that
copyright law is just like other laws that restrict expression. What 0 0 t |h & wesgpyight is like has
implications for the First Amendment standard an unexceptionalist might endorse, but the standard
will always come from the body of accepted First Amendment doctrine applied in other contexts.
But copyright is simply not like other speech restrictions. The difference is that the Constitution
expressly empowers Congress to regulate expression through a copyright system, whereas the
Constitution is largely silent as to any other kind of regulation of expression.”

933 The unexceptionalists rely on the constitutional balance even as they fail to incorporate it into
their analyses. The First Amendment tolerates neither silencing speakers for the sake of

PEldred v. Asheroft, 537 U.S. 186, 219 (2003).

"SFgist, 499 U.S. 340, was the first major constitutional challenge to copyright, s¢¢ Recent Case, supra note 69, at 1455 n.1.
The only successful constitutional challenge to copyright of note is Golan v. Gonzales, 501 F.3d 1179 (10th Cir. 2007).

"Outside of the First Amendment and the Copyright Clause, a notable and arguable form of expression in the Constitution
is voting. Seg, €.0., U.S. CONST. amends. XIV, § 2, XV, XIX. But all of these clauses restrict the g 0 V € ' nabily RotliitSthe
franchise. None of these is like the Copyright Clause in expressly empowering Congtess to limit expression.
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encouraging more speech’ nor favoring some speech or speakers over others, as copyright does, at
least through the doctrine of fair use.”” Any account of the free speech limits of copyright ought to
explain how we can have a copyright system at all when its purpose is to restrict some expression
in order to promote other expression. At least part of the answer is that copyright is supported by
the Constitution and is thus different from other kinds of speech restriction. But if it is indeed
different, the free speech analysis ought to account for what this difference is.

934 Of course, to say that copyright is different is not to say that a given unexceptionalist position
is untenable. Unexceptionalists might argue that their position incorporates C O P Y I unigub t 0 S
constitutional basis into the justification for a particular standard of review. But the priority of First
Amendment values over copyright would suggest that, where compromises are to be made, free
speech controls. In other words, it makes perfect sense for the First Amendment to dictate how
copyright should work, but it makes less sense for copyright to dictate how the First Amendment
should work.

935 To the extent that it recognizes the constitutional balance between the Copyright Clause and
the First Amendment, unexceptionalism incorporates this balance into its application of First
Amendment doctrine. Similarly, accommodationism uses the constitutional balance to interpret
copyright doctrine. But the F r a mi&lin& 6ccurred at a constitutional level, so it reveals much
less about copyright or First Amendment doctrine than it does about how to interpret the
Copyright Clause. In what follows, I outline a free speech theory of copyright, which explains how
the constitutional balance ought to control the application of the Copyright Clause and its limits.

II. A FREE SPEECH THEORY OF COPYRIGHT

936 In this Part, I present a free speech theory of copyright. I argue that the Copyright Clause is
itself an expression of First Amendment values, and that the € | a UirSit€ o Songressional power
ought to be carefully enforced as free speech protections. My theory is largely consistent with the
Supreme C 0 U factofirBodationism, incorporating the C 0 U Ivitio Sf copyright asthe0 e ngi n e
of free € X p r esSvdth i & uvid Hirdt Amendment @ ¢ ¢ 0 mmo d! &it it avhid thé
pitfalls of the 0 t r a dd d n toaesadf £ldred. To the extent that the limits of the Copyright
Clause represent First Amendment principles, however, I argue that these limits have been
significantly underenforced. This Part outlines how the constitutional balance ought to inform the
application of Copyright Clause limits, including a novel approachtoO pr o mpt 6 grge ss . 0

937 First, a note on methodology: This Part is not intended to be primarily originalist or textualist,
though it does present evidence from the founding era and rely on the Con st i fext hdyon 8 s
originalist account is likely to be very thinfi if we know one thing about the F r a mtongstdon
the Copyright Clause, it is that they d i dthidk tbout it very much.82 Instead, the method is at
once structural and analytic. It is structural in that it focuses on the interplay between constitutional
clauses: the First Amendment and the Copyright Clause are in tension, and how we resolve this
tension ought to inform copyright theory. It is analytic in that its starting point is a kind of
conceptual analysis of consistency: what does it mean to say, as most scholars do,®® that the
Copyright Clause is consistent with the First Amendment? I argue that this consistency, combined

78justice Breyer might have it otherwise; he proposes balancing the 0 S p ee8tictihg and speech-enhancingC onsequences 6
of a statute. Bartnicki v. Vopper, 532 U.S. 514, 536 (2001) (Breyet, J., concurring). But the Court did not endorse this view in
Bartnicki, as Justice B r e Yyc@duréing opinion was joined only by Justce O6 Connor .

7See supra note 40.
8OHarper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 558 (1985).
#'Eldred v. Ashcroft, 537 U.S. 186, 219 (2003).

#2Sge Paul M. Schwartz & William Michael Treanor, Eldred and Lochner: Copyright Term Extension and Intellectual Property as
Constitutional Property, 112 YALE L.J. 2331, 2375 (2003) (GThe most relevant historical evidence directly bearing on the original
understanding of the Copyright Clause can be summarized rapidly. There is little evidence from the ConstitutionalConvent i on. 6) .

¥Some actually consider the question of its constitutionality seriously. See, €9, Sobel, supra note 20, at 63-67. All of the
accounts cited in supra notes 20-21, however, assume at least implicitly that the Copyright Clause is consistent with the Fitst
Amendment.

Copyright © 2009 Stanford Technology Law Review. All Rights Reserved.



Steven J. Horowitz: A Free Speech Theory of Copyright

with the priority of First Amendment values, suggests that the Copyright Clause ought to be
interpreted to incorporate First Amendment values. I further argue that any approach that limits
the independent application of First Amendment doctrine in the copyright domain must
compensate with exacting enforcement of C 0 P Y I bhilgi ffeeOsifech accommodations.

A\ Reasoning from Consistency

938 To understand the constitutional balance between copyright and free speech, I begin with the
idea of consistency. To the extent that commentators and courts have given up on categorical
dominance, they implicitly or explicitly endorse the view that copyright and the First Amendment
are consistent with one another. Ultimately, therefore, the constitutional balance has to account for
some kind of consistency, but precisely what kind and what this consistency means forc o py r i ght 0 s
constitutional limits ate not easy questions. Some general forms of constitutional consistency are
clearly ruled out. For example, we might say that the Bankruptcy Clause and the Second
Amendment are consistent in that they are unlikely to provide conflicting commands in most
circumstances.3* But this kind of relationshipfi which is roughly no relationship at alli does not
describe the one between the Copyright Clause and the First Amendment, since there is cleatly
some tension between these two clauses. C 0 N g & p&v&rStd regulate commerce, on the other
hand, is consistent with its power to establish post offices and post roads in a different way: the
powers are complementary and overlapping. Post offices and post roads help support commerce,
and the commerce power alone might enable Congress to create post offices and post roads. While
there is a sense in which the First Amendment and the Copyright Clause are complementary and
overlapping, they do not seem to be consistent in the same way that powers over commerce and
post roads are.

939 The consistency between the First Amendment and the Copyright Clause is not surprising given
that they are both concerned with expression. The Copyright Clause provides for exclusive rights in
writings in order to promote the arts and sciences,® and the First Amendment protects speech and
the press.8® The fixation requirement embodied in the Copyright Clause through the word
0 Wr i # iméurg had the domains of expression captured by these two constitutional provisions
are not coterminous, especially given the capacious meaning courts have given to First Amendment
0 S p e ever hhé years.88 But though the domains differ, both provisions are primarily about
expression.

940 The consistency also comes with a priority of values. Wherever the domains of these two
constitutional provisions intersect, First Amendment concerns ought to control because the First
Amendment protection of free speech is a well-established individual right® whereas copyright is a
congressional power, and a congressional power typically does not trump an individual right.? The
intersection of these constitutional domains will not be the marginal case. Because the Copyright

¥Compare U.S. CONST. art. 1, § 8, cl. 4 (uniform bankruptcy law), With U.S. CONST. amend. II (right to bear arms).
Sge U.S. CONST. art. I, § 8, cl. 8.
#See U.S. CONST. amend. 1.

¥See U.S. CONST. art. 1, § 8, cl. 8. The fixation requirement can probably be fairly inferred from the word O Wr i t i ngs, 0
though the Court has not squarely addressed the issue, perhaps in part because the fixation requirement is also statutory, se¢ 17

US.C. § 102 (2006).

*The Supreme Court has seen First Amendment relevant O S p € i@t @disGurning, se¢ R.A.V. v. City of St. Paul, 505 U.S.
377 (1992), and on clothing, se¢ Cohen v. California, 403 U.S. 15 (1971). For an interesting account of why speech is treated
broadly in some areas and in others not at all, see Frederick Schauer, The Boundaries of the First Amendment: A Preliminary Exploration
of Constitutional Salience, 117 HARV. L. REV. 1765 (2004).

*This line of argument is vaguely Dworkinian. Sé¢ RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 184-205 (1977).
For an interesting argument against D W O ' Katcdurl, See Richard H. Pildes, Why Rights Are Not Trumps: Social Meanings,
Expressive Harms, and Constitutionalism, 27 J. LEGAL STUD. 725 (1998). But se¢ Jeremy Waldron, Pildes on D w o r KhdonnofdRghts,
29 J. LEGAL STUD. 301 (2000) (atguing that P i | desligaghSDworkin is incorrect).

"Of course, that the individual right enjoys priority d 0 € $nehdthat the right to free speech is absolute in the sense that
speech can never be restricted. The principle of free speech itself has been interpreted to have limits, which are played out
through the classic levels of scrutiny. See Police D @ pvBMosley, 408 U.S. 92 (1972).
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Clause and the First Amendment are both about expression, congressional action pursuant to the
Copyright Clause will regulatly occur within the First Amendment domain. Therefore, Copyright
Clause values are free speech values, because the priority of free speech subordinates copyright
values that are inconsistent with the First Amendment.

941 The conclusion that Copyright Clause values are free speech values is consistent with the
Supreme C 0 U Witw®Sthe Copyright Clause. The Court has explained that 0 € 0 p Yy puipgd t 0 S
is to promote the creation and publication of free € X p r €% #d thanQ tOMfremers intended
copyright itself to be the engine of free € X p I € % Rewardifip th@author with an exclusive right
is O @&econdary C 0 N S i d ® futhoks ihaeNnd ¢laim to exclusive rights in expression except
where Congress deems such rights appropriate for promoting speech.® The C 0 U Hufisgh®lence
in this atea is hardly surprising in light of the Copyright C | a utstewhish empowers Congress
0 [ tplomote the Progress of Science and useful Arts, by securing for limited Times to
Authors and Inventors the exclusive Right to their respective Writingsand Di s c o vver i e s .

(@

42 The theory that the Copyright Clause expresses First Amendment values finds some support in
historical sources, at least insofar as the Framers saw copyright monopolies as incentives for
expression rather than as a protection of some inherent property interest. Thomas Jefferson, for
example, famously doubted natural rights in information: O | nhture has made any one thing less
susceptible than all others of exclusive property, it is the action of the thinking power called an
idea. ... %0 Madison saw exclusive rights as O € N @g@ndnts to literary WO I Kasd,thds O t 0 O
valuable to be wholly ten 0 U N & &ndked,Gn Federalist No. 43 he said that O t htiéity of this
[Copyright Clause] power will scarcely be q U € S t % a@aih €obusing on the instrumental rather
than intrinsic value of copyright. On the other hand, the F r a mddorserient of an instrumental
account of copyright does not imply that they had free speech in mind. Protecting free speech, after
all, is not the same as encouraging more speech, or even better speech. Still, these founding era
sources are instructive. First, an instrumental view of copyright is at least consistent with a free
speech theory of copyright, whereas an inherent propertyObased account might not be. Second, at
least when Madison was writing, the Bill of Rights had not yet been presented to Congress, much
less ratified, so one would not expect Madison to harp on free speech. He probably had in mind a
much more robust general concept of libertyfi of which freedom of expression was no doubt a
part.

943 The claim that the Copyright Clause embodies First Amendment values is foundationally
important, but in itself not novel. What makes the claim here distinct is its application: a free
speech theory of copyright gives interpretive effect to the First Amendment values embodied by
the Copyright Clause. Traditional approaches, like the C 0 U rid Bldged, recognize the First
Amendment principles latent in, say, the idea/expression dichotomy, but use that recognition
primarily to suppress a separate free speech analysis.”” I argue that the fact that the Copyright
Clause embodies First Amendment values should not only suppress a separate free speech analysis

"'Eldred v. Ashcroft, 537 U.S. 186, 219 (2003); ste also Pierre N. Leval, Toward a Fair Use Standard, 103 HARV. L. REV.
1105, 1135 (1990) ( 0 [ C 0 p yndefly@gobjebti8ed parallel those of the fista me nd ment 6)

“Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 558 (1985).
*United States v. Paramount Pictures, 334 U.S. 131, 158 (1948).

'See Fox Film Corp. v. Doyal, 286 U.S. 123 127 (1932) ( O A8 Court has repeatedly said, the Congress did not sanction
an existing tight, but crecated anewone . 0) .

%U.S. CONST. art 1, § 8, cl. 8.

*Letter from Thomas Jefferson to Isaac McPherson (Aug. 13, 1813), in 13 THE WRITINGS OF THOMAS JEFFERSON
326, at 333 (Andrew A. Lipscomb ed., 1904).

Letter from James Madison to Thomas Jefferson (Oct. 17, 1788), in JAMES MADISON: WRITINGS 418, at 423 (Jack N.
Rakove ed., 1999).

%THE FEDERALIST NO. 43, at 271 (James Madison) (Clinton Rossiter ed., 1961).

PThis is the functional result of Eldredd 8t r adé¢ ¢ m @pprbashPinsofar as no independent First Amendment
analysis of copyright is even available in the vast majority of cases.
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but also enhance the Copyright Clause analysis, as the limits that clause imposes on congressional
power are protective of free speech.

944 The approach I propose hetefl reasoning from consistencyfi has some support from the
Court. Dissenting in Eldred, Justice Breyer explained that he 0 W 0 uake ¢hto account the fact that
the Constitution is a single document, that it contains both a Copyright Clause and a First
Amendment, and that the two are I € | @ J@tide. Béeyer is of course not alone in advocating a
structural approach, since the ma j 0 fradifioyaldc@ntours threshold depends onC 0 p Yy rfieceg h't 0 s
speech accommodations. But Justice B r € Yagpfoadhslike the one proposed hete, pays particular
attention to the fact that O [ t Cofyfght Clause and the First Amendment seek related
objectivesfl the creation and dissemination of information. When working in tandem, these
provisions mutually reinforce each other, the first serving as an 0 € N @fifleeee X pr e chsi on, 0O
second assuring that government throws up no obstacle to its dissemi n a to Thisnapp€vach,
which includes more careful review than the Eldred majority applied,!® is consistent with a free
speech theory of copyright.

945 To summarize, the Copyright Clause is consistent with the First Amendment. Although the two
clauses are about the same thingfl expressionfi and might therefore in principle express conflicting
values, the priority of First Amendment values suggests that the Copyright Clause must embody
values consistent with free speech.!®® The view that the Copyright Clause embodies free speech
values aligns with both Supreme Court precedent and the views of the Framers, and it is the
foundation for a free speech theory of copyright. A free speech theory of copyright reads the
humble Copyright Clause limits in light of their First Amendment heritage. Doing so, I argue,
changes their constitutional valence.

B. On Built-in Accommodation

946 The Court has recognized that copyright contains Obuilt-in  First Amendment
accommodations, '@ a view consistent with the claim that the Copyright Clause ought to be
interpreted to express First Amendment values. Because the clause accommodates free speech
concerns, courts generally avoid a separate First Amendment analysis in copyright cases. As a
result, the Copyright Clause itself primarily does the work of the First Amendment in the copyright
domain. But the clause@ limits, despite doing this important work, are not given the attention they
deserve in light of their function as the primary protectors of free speech. In this section, I explain
why Copyright Clause limits are free speech limits and ought to be enforced as such.

947 The Copyright C | a ubsilei® ®commodations have affected First Amendment analysis in
the copyright domain. The most striking example of this phenomenon is the view affirmed by the
D.C. Citcuit in Eldred that copyright is categorically immune from First Amendment challenge.!05
Although in Eldred the Supreme Court rejected this categorical approach in favor of an
accommodationist one, the Court nonetheless suppressed any significantly distinct free speech
analysis by invoking the traditional contours test.!'% This suppression is probably reasonable. An

'"“Eldred v. Ashcroft, 537 U.S. 186, 243-44 (2003) (Breyer, J., dissenting).
'1d. at 244 (quoting Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 558 (1985)) (citation omitted).

10250 id.

""This is true to the extant that the clause is about expression. The Copyright Clause is not solely concerned with

expression, or at least not the expression that is the object of the First Ame n d mgedldmBos speech. See McGowan, supra
note 42, at 292 ( 0 B e m@ ullsc@pyrighted works are First Amendment 6 S p € +ehibe hall, wbrks get the same nominal
statutory protection, charactetizing copytight as a regulation of speech makes the statute seem more targeted at 0 s p etercith 6
really is.0 ) .

'"Eldred, 537 U.S. at 219.
'See Eldred v. Reno, 239 F.3d 372, 375 (2001) ( 0 [ C] 0 greycdtegogchilyt imune from challenges under the First
Amendment . o)

'%See Eldred, 537 U.S. at 221. Subsequent applications of Eldred also suppressed free speech analysis. S, .., Kahle v.
Gonzales, 474 F. 3d 665 (9th Cir. 2007) (applying Eldred to forgo independent First Amendment review), superseded on denial of
rehearing en banc by 487 F.3d 697 (9th Cir. 2007) (same), certiorari denied by Kahle v. Mukasey, 128 . Ct. 958 (2008). An interesting
and important exception to this general trend is the Tenth C i r Cdecisicn & &olan v. Gonzales 501 F.3d 1179 (10th Cir. 2007),
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independent analysis in free speech terms is likely to be intractable, as I explained when considering
the unexceptionalist position above.!”” And there might be situations where a law is consistent with
the appropriate First Amendment testfi if a proper test can be foundfl and nonetheless violates a
Copyright Clause limit intended to protect free speech, or vice versa. What the outcome should be
in such a case is hardly clear. Because the jurisprudence could easily be muddled by always
conducting separate free speech and Copyright Clause analyses, the C O U rapp®a8h seems
reasonable in the abstract.

48 The problem with the C 0 U rafprdash is that it is doubly deferential to copyright at the
expense of free speech. It shrewdly avoids simultaneous Copyright Clause and free speech analysis,
deferring to the constitutional balance struck at the Framing. But the Court also treats the
Copyright Clause power like any other of C 0 N g rpewsr§ ®ith a deferential standard of review.
A good example here is the C 0 U defe@nse to Congress in Eldred on the question of whether a
twenty year copyright term extension on preexisting works is consistent with the purpose of
Opr omot.[Ploognrgeld she Bldred Court deferred to Congress and rejected the Copyright
Clause challenge,'® despite clear evidence that such an extension provided infinitesimal incentive
gains while incurring large losses in public domain access to works.!10

949 This doubly deferential approach ignores free speech altogether. If the Copyright Clause
embodies First Amendment values in its limits such that an independent free speech analysis is
typically unnecessary, then the ¢ | a Uirsite dight to be interpreted as implicating a fundamental
right recognized by the Constitution. In other words, if the Copyright C | a Uli$i® ddeSn fact free
speech limitsfi and the suppression of a distinct free speech analysis in this area suggests that they
arefl then they ought to have the force of the First Amendment. If the standard of review for
Copyright Clause challenges is too deferential, then freedom of speech is left largely unprotected.

950 This doubly deferential approach may in part explain the unexceptionalist turn in the
scholarship that began in the late Nineties.!"! During that period, it became obvious that copyright
was becominga 0 0 fw& r a t chaedtCongress was fortifying copyrightandO par ac oy r i ght o
protections with increasing speed. Nimme I dhsSic accommodationism and the C 0 U rappaes
endorsement thereof may have been too conservative to provide a strong foundation upon which
to attack a string of legislation that seemed, at least to the scholars attacking it, clearly problematic
from a policy perspective.!'* This unexceptionalist move was an important one, if only insofar as it
helped to highlight the problem of the C 0 U Iddube Sleference and the need for real free speech
limits to copyright.

951 An approach that tightens those Copyright Clause limits consistent with free speech values
accords with the principles that might have motivated the turn to unexceptionalism while avoiding
its difficulties. Unlike unexceptionalism, such a free speech theory of copyright completely avoids
the difficult and controversial question of whether copyright laws are content-based or content-
neutral restrictions on expression. Also, reading free speech values into the Copyright Clause in

in which that court remanded for the district court to apply First Amendment scrutiny to § 514 of the Uruguay Round
Agtreements Act, Pub. L. No. 103-465, 108 Stat. 4809, 4976-80 (1994) (codified at 17 U.S.C. §§ 104A, 109 (2006)), which
restored copyrights in foreign works previously in the public domain. See Golan, 501 F.3d at 1182; se¢ also Recent Case, 121
HARV. L. REV. 1945 (description and analysis of Golan).

107See supra Part 1.B.

'®U.S. CONST. art. I, § 8, cl. 8.

'"Eldred, 537 U.S. at 212.

"Ses id. at 254-57 (Breyer, J., dissenting) (explaining that Congress could not have 0 Cnéuded rationally . . . that the

e X t e nesohomitrificétive effect could justify the setious expression-related harms [it causes] . . . . [I]he statute creates no
economic incentiveata | | . 6 ) .
"'See Part LB.

">Tushnet, supra note 16, at 543.

"Paracopyright, which for example includes laws that prohibit circumvention of technical content protections, allows
copyright holders to impose restrictions on users outside traditional copyright law. Se¢ generally Dan L. Burk, Anticircumvention
Misuse, 50 UCLA L. REV. 1095 (2003).

"1*Seg generally Benkler, supra note 21; Chemerinksy, supra note 21; Netanel, supra note 21; Rubenfeld, supra note 21.
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order to tighten the € | a ulii® & Hargely consistent with the CO U I dccBn8nodationism,
whereas the dominant argument for Turner scrutiny (1) has been squarely rejected by the Court!!s
and (2) relies on a case about compelled speech,!!¢ the relevance of which in the copyright domain
is questionable. A free speech theory of copyright also avoids the difficult problem Professor
McGowan identified, that the First Amendment does not distinguish between adversaries in a
copyright action because there are free speech claims on both sides.!'” Read broadly through the
lens of a free speech theory, the Copyright Clause limits tend not to give rise to competing free
speech claims, though these limits do face some difficulties of their ownfi including the problem of
giving effectto O pr 0 mo t ® Qigeh&hsl dddress in later sections.

952 Most importantly, a free speech theory of copyright gives voice to important First Amendment
values by respecting the constitutional balance between the Copyright Clause and free speech struck
at the Framing. Free speech is an important individual right, giving rise to specific prohibitions on
Congtess. In the copyright domain, reading the Copyright C| a ulisi® ks Sn expression of this
individual right protects free speech in a way that, unlike the unexceptionalist approach, can be
consistent with the constitutional balance and can be put into practice without departing drastically
from the C 0 U précdilcit.

953 Strengthening the Copyright C 1 a ulisi® & $ree speech principles is also consistent with an
important aspect of First Amendment jurisprudence: the preference for overprotection. As
Professor Strauss has pointed out, 0 t Hh®t significant aspects of first amendment law can be seen
as judge-made prophylactic rules that exceed the requirements of the 6 r @€irstla e nd melm t . 0
other words, the courts have restricted state power beyond what the First Amendment strictly
requires. One example of a free speech prophylaxis is the C 0 U rhéldihg in Lovell v. City of
Griffin,11® where an ordinance requiring city approval for distributing literature was struck down.
Lovell turned on the absence of standards: the city manager might deny approval for benign or
invidious reasons, but the Court refused to inquire into the city ma n a gedsdndasall.'’?’ Thus,
even though the First Amendment would permit some restrictions on expression that the city
might imposefl if, for example, the City Manager imposed a time, place, or manner restriction on
all literature distribution!?!fi the Court declared the system facially invalid because it gave officials
too much discretion. This principle of overprotection suggests that, given a choice between an
underinclusive narrow construction of Copyright Clause limits and an overinclusive broader
construction, we should prefer the latter if only because of the importance of prophylactic rules for
free speech.

154 Thus far, I have argued that the Copyright C | a ulis:i8 8ught to be enforced more strictly,
and that this is consistent with what I call a free speech theory of copyright. Indeed, not only is it
consistent with a free speech theory, it is consistent with the very idea of built-in free speech
accommodations: Courts should not be doubly deferential by suppressing independent First
Amendment review of copyright law while deferring substantially to Congress on whether
legislation is consistent with the Copyright C | a ufigeesfeegh limits. But this general principle,
while useful, does not yet give much practical guidance as to how a less deferential standard of
review should operate in practice. I address this question in the two sections that follow, first with

"Eldred v. Ashcroft, 537 U.S. 186, 220 (2003) ( ®ufner] bears litle onc 0 py r i ght . 6) .

'1%See Eldred, 537 U.S. at 220 ( O [ Tulmeg & mucsatr pkoyisns . . . implicated 6 t hes@t of the First Amendment , 8
namely, 6 t prigciple that each person should decide for himself or herself the ideas and beliefs deserving of expression,
consideration, and @ d h e r @udtegelurter Broad. Sys. v. FCC, 512 U.S. 622, 641 (1994))).

"McGowan, supra note 42, at 301-07.

"®David A. Strauss, The Ubiquity of Prophylactic Rules, 55 U. CH1. L. REV. 190, 198 (1988).
119303 U.S. 444 (1938); see Strauss, supra note 118, at 195-97.

120303 U.S. at 451.

"?See Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) ( 0 {eEih a public forum the government may impose
reasonable restrictions on the time, place, or manner of protected speech, provided the restrictions 6 ajuistified without reference
to the content of the regulated speech, that they are narrowly tailored to serve a significant government interest, and that they
leave open ample alternative channels for communication of I N f 0 r mM@ubtingdCintk @ Gmty. for Creative Non-Violence,
468 U.S. 288, 293 (1984)).
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a consideration of how to interpret the specific prohibitions of the Copyright Clause, followed by
an account of how to deal with the C | a yprSa@bdl& O rhote P I 0 g far@uags O

C. Copyright Clause Limits in a Free Speech Theory of Copyright

The Supreme Court has long recognized that the Copyright Clause Ois both a grant of power
and a limitation. & Under a free speech theoty of copyright, the clause® limits must be interpreted
in a manner consistent with the idea that Copyright Clause limits are in effect First Amendment
limits, protecting a core, fundamental right of the Constitution. In practice, this means that courts
should not substantially defer to Congress when legislation may conflict with the clause@ limits.
But because the Copyright Clause® various plausible limits are not equally determinate, the level of
appropriate deference may vary.

I should note that, while the approach I outline in what follows is consistent with a free speech
theory of copyright in that it takes seriously the idea that Copyright Clause limits are free speech
limits, I do not believe mine is the only such approach available. Indeed, others may find it fruitful
to consider whether a free speech theory of copyright could lead to a different, more (socially,
politically, or legally) desirable set of constitutional standards. But because the previous scholarship
on copyright and free speech has predominantly been accommodationist or unexceptionalist,'? the
standards below are at least the first attempt to consider how a free speech theory of copyright
might work in practice.

An analysis of Copyright Clause limits begins with the clause itself, which empowers Congress

[tlo promote the Progress of Science and useful Arts, by securing for limited Times to
Authors . . . the exclusive Right to their respective Writings . . . ."**

The text of this clause plausibly supports at least five limits on congressional power, either
through plain meaning or through law clearly established by Supreme Court. These five limits are:

(1) Promoting progress: Congress can only create exclusive rights in expression where doing so

s

would O p r 0 HA©Pkogress of Science and useful Ar ti2s . 6

(2) Limited duration: Exclusive rights in expression are only valid where they exist for
ol i nTiitmesas . 6

(3) Originality: Because exclusive rights can only be secured to O AUt ho6 6 ®WiIKi t i ngs, 6

some originalityfl which is at the heart of these termsil is required.!?’

(4) ldea/Expression Dichotomy: Consistent with the originality presupposed by the terms
OAUt h@lio VO i t Gordk@sSmaPnot grant exclusive rights in facts or ideas, which
0 d mt owe their origin toanactof a Ut ho®s hi p. 6

'2Graham v. John Deere Co., 383 U.S. 1, 5 (1966).
123See supra Part 1.

2*U.S. CONST. art 1, § 8, cl. 8. I have omitted as irrelevant the parts of Article I, section 8, clause 8 that concernC O N gr e s
power to grant patent rights. Because the full clause concerns both patents and copyrights, it has been called the 0 C0 p yahdi g h
Patent Cl aus e, 6 h&olft,d37 ©.81 186y 192 (2003), the 0 E X € | RiglasiC\ @ uBsnkler, fupra note 38, at 175, or the
0 Pr o mrogitese C| a uLsweencdLessig, The Architecture of Innovation, 51 DUKE L.J. 1783, 1793 (2002).

®There is some suggestion in Eldred, which I explore in more detail below, that this O p nkular| a n g th& goebé 0 a n

S
t

independently enforceable limit on C 0 N g IP ® SV Ebiit jnsdead 0 i dfesnhk sole end to which Congress may | e g i 837 at e .

U.S. at 211.
"*Eldred, 537 U.S. at 199-204 (considering whether the CTEA met the ® 6 | i Tnii mpesdés cr i pti ond) .

In the Trade-Mark Cases, 100 U.S. 82 (1879), the Court suggested (somewhat opaquely) that the Copyright ClauseG s
requitement of originality can be inferred at least in part from the word 0 Wr i tid. 2t 3¢ 0 &\Vhﬂj? the word Writings may be
liberally construed, as it has been, to include original designs for engravings, prints, &c., it is only such as are original, and are
founded in the creative powers of the mi N dA féw)years later, the Court found the originality requitement primarily in the
c | a uestretdrsto 0 A u t hSee BusrowdGiles Lithographic Co. v. Sarony, 111 U.S. 53, 58 (1884) ( 0 Wheertain no doubt
that the constitution is broad enough to cover an act authorizing copyright of photographs, so far as they are representative of
original intellectual conceptions of the aut h o see.ald Feist P u b 1. . Ryral Tel. Serv. Co., Inc., 499 U.S. 340, 346 (1991)

(' O [tht Trade-Mark Cases and Burrow-Giles,] this Court defined the crucial terms & @ U t adodrwer 8 Tnisandgirg, .thé Court
made it unmistakably clear that these terms presuppose a degreeof OF i gi nal i ty. 6)
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(5) Fixation: Exclusive rights may only attach to 0 Wr i t whighge®n béoadly construed
requires fixation in a tangible form.!%

959 These limits are not all of the same kind. Limited duration and fixation are relatively clear rules
with = straightforward application,'® and originality and idea/expression dichotomyfl while
complicated as to compilations of factsB3!fi typically require inquiry only into factual questions.
Promoting progress, on the other hand, is a kind of unbounded norm that has to be informed by
policy concerns, cither by an unchecked legislature, a judge, or a factfinder.!2 Because (1) is thus
very different from (2), (3), (4), and (5), I treat it separately. I first address the latter set, which I
call the Ospecific prohibitions, @nd then turn to the former, on promoting progress.

1. Specific Prohibitions

960 A free speech theory of copyright reads Copyright Clause limits as First Amendment limits,
jealously guarding the individual right to free speech. Four of the Copyright C| a uligies @rs
specific prohibitions in that they state a prohibition as a rule rather than a standard. Tuse O I Uih € O
a conventional sense, where the content of the | a Wdingand is clear ex ante, such that legal
judgments are determinately constrained in cases to which the rule applies.'? The Copyright Clause
prohibits perpetual exclusive rights (limited duration), rights in non-original expression (originality),
rights in ideas or facts (idea/expression dichotomy), and rights in expression not fixed in a tangible
medium (fixation). A free speech theory of copyright suggests, as a threshold matter, that these
four prohibitions ought to be enforced and that at the margins courts should err on the side of
overenforcement.

901 Before elaborating how a free speech theory guides the application of the specific prohibitions,
I should note an important objection: to the extent that I merely suggest that specific constitutional
prohibitions ought to be enforced, a free speech theory of copyright contributes nothing new to
the constitutional conversation. After all, it has been clear since at least 1938 that courts give less
deference to legislatures O W h legRlation appears on its face to be within a specific prohibition of
the Con st i And ih therl87® Trade-Mark Cases,!35 the Court held that the Copyright Clause

"2Fgist, 499 U.S. at 347. This is cogent as to facts, like the telephone numbers of Feist, se¢ id. at 361-63, but less clear as to
ideas, which might reasonably be thought to contain creativity. While the Copyright Clause provides a more tenuous support for
an idea/exptession dichotomy than for a fact/expression dichotomy, the C 0 U finterfr&ation of the clause probably prohibits
exclusive rights in ideas. S¢¢ Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 558 (1985) ( 0 [ Tihnhere
intended copyright itself to be the engine of free expression. By establishing a marketable tight to the use of 0 N xfp18ssion,
copyright supplies the economic incentive to create and disseminatei d e @ s . 0 ) .

129
The Court has not squarely said that fixation is a constitutional requirement, perhaps in part because the copyright system

has never provided protection to expression not fixed in a tangible form. Se, eg., 17 US.C. §102(a) (2006) ( O Copyright
protection subsists . . . in original works of authorship fixed in any tangible medium of expression . ... 0} also Feist, 499 U.S. at

355 ( o Teoefundamental criteria of copyright protection [are] originality and fixation in a tangible for (@uot(hg H. R. Rep.

No. 94-1476, at 51 (1976)) (alteration in original)). But the Court may soon have to addtess the problem, as lower coutts have, in

the context of copyright-like protections outside the core of the copyright system. In such cases, courts have held that the

Copyright Clause requires fixation. Se¢ United States v. Moghadam, 175 F.3d 1269, 1280 (11th Cir. 1999) (citing 0 t Hx&tion

requirement inherent in the term & Wr i t iseeral® Bact B1.8.) ;

"There is an argument, raised in Eldred, that makes limited duration a bit more complicated. Petitioners argued that
repeated, retroactive copyright extensions made copyrights effectively perpetual, violating limited duration. The Court was not
convinced by this line of argument, however. See Eldred, 537 U.S. at 199-208.

1See 17 U.S.C. § 103 (2006). Copyrights in compilations 0 @exd(] only to the material contributed by the author of such
work, as distinguished from the Preexmtmg material employed in the work, and does not imply any exclusive right in the
preexistingma t e id.i§ 208(b). 0

Here, promoting progress is unbounded in the way that a general negligence inquity is, where the general procedurefi be

reasonable for negligence, or promote progress for copyrightfi can be cleatly stated but the content of the standard can easily
vaty with application. Se¢ generally Kenneth S. Abraham, The Trouble with Negligence, 54 VAND. L. REV. 1187 (2001) (critiquing
unbounded norms in negligence).

"Sge Louis Kaplow, Rules Versus Standards: An Economic Analysis, 42 DUKE L.J. 557, 561-62 (1992) ( 0 Odanerhink of the
choice between rules and standards as involving the extent to which a given aspect of a legal command should be resolved in
advance or left to an enforcement authority to € 0 N S | Maéhleen M. Sullivan, The Supreme Court, 1991 Termfi Foreword: The
Justices of Rules and Standards, 106 HARV. L. REV. 22, 58 (1992) ( 0 1éyal directive is O r 4ie ®hdn it binds a decisionmaket to

respond in a determinate way to the presence of delimited triggeringf act s . 6 )
*United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938).
%100 U.S. 82 (1879).
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could not sustain trademark legislation because trademarks cannot meet the originality
requirement.!® So even as to the Copyright C | @ Wasplecadics, the instant t h € acdntyibbit®n is
limited.

962 There are three reasons, however, that a free speech theory of copyright is not an empty
contribution to a discussion of specific prohibitions. First, the Court has not held that all of the
Copyright C| a uspee€iffé rohibitions are constitutionally requiredfi it has not yet squately
addressed the fixation requirement, for example.’” Though the famous footnote four of Carolene
Products might suggest that the prohibitions should all be strictly enforced, one could plausibly read
that St a n dapplicdich Sas limited to individual rightsfi 0 S U @& Rhose of the first ten
A me n d m&fnrithsr &is having force in the interpretation of C 0 N g r eBusiGaddSpowers.
Second, even if the threshold recommendation that Copyright Clause limits be enforced is
insufficiently novel, a free speech theory of copyright provides the additional insight that courts
should err on the side of overenforcement, an important contribution to constitutional copytight
law. Thitrd, the fact that my account treats the Copyright C| a Uspe@fi® grohibitions as free
speech limits on my account suggests that they may have some external application to
congressional action outside the Copyright Clausefl a possibility I explore in detail in Part IILA.

963 I now turn to the question of how a free speech theory of copyright guides the application of
the Copyright C | a Uspe@fi® Srohibitions. First, as I have mentioned, a free speech theory of
copyright suggests that all of the C | a Uspedfi® prohibitions ought to be enforced. This
recommendation is consistent with Supreme Court precedent, as the Court has either said or held
that limited duration,!® originality,'#? and the idea/expression dichotomy'¥! are constitutionally
required. That the C O U rafptBash is thus consistent with recommendations of a free speech
theory of copyright i S one of t hdnce bnheory of D®dy &f law dughtetes fit
much or most of that law.142 Whether fixation is constitutionally required is less clear inthe COur t 0 s
jurisprudence, though helpful dicta suggest that it is.143

964 One can imagine various situations that test the application Vel non of the Copyright CI aus e d s
specific prohibitions. For example, the fixation requirement could be tested by an extension of
copyright to unauthorized recordings of live performances.'* The law could gesture at fixation by
limiting its application to those performances that are simultaneously recorded by the performer,
operating in much the same way that copyrights in live broadcasts of sports events do.145 The law
would make one who produces an unauthorized recording of a live performance liable to the
performer where the performer simultaneously produces a recording of the performance. Such a
law would violate the fixation requirement in that the thing protected is not the p e r f o swme r 6 s
recordingfi which under current law would be protected!*fi but the performance, which is not

136See id, at 94.

""The Eleventh Circuit, on the other hand, has, holding that the fixation tequirement is not central to the Copytight Clause.
See United States v. Moghadam, 175 F.3d 1269 (11th Cir. 1999).

38Carolene Prods., 304 U.S. at 152 n.4.

'%See Eldred v. Ashcroft, 537 U.S. 186, 199-204 (2003).

14See Feist P U b | Tr. R. Rural Tel. Serv. Co., Inc., 499 U.S. 340, 346 (1991).
See id., 499 U.S. at 347.

'*2Sge RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 105-30 (1977).

"Trade-Mark Cases, 100 U.S. 82, 94 (1879) ( O T aiéings which are to be protected are the fruits of intellectual labor,
embodied in the form of books, prints, engtavings, and the | i ke . 0)

M4C()ngress has provided copyright-like protection of this kind in the form of anti-bootlegging laws, see, e.g., 17 US.C.
§ 1101 (2006), but the protection provided is not explicitly a copyright. See id.; see also KISS Catalog, Ltd. v. Passport | n Prdild.,
Inc., 405 F. Supp. 2d 1169 (C.D. Cal. 2005).

%55ee 17 U.S.C. § 101 (2006) ( O wWork consisting of sounds, images, or both, that are being transmitted, is 6 f i fore d ©
purposes of this title if a fixation of the work is being made simultaneously with its t r a n s miTke Selevenndifférehce is that
the copyright in live broadcasts of sports events are based on the originality in the expression, i.e., the particular camera angles
and the like.

1465 id,
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fixed. A free speech theory of copyright, which strictly enforces the specific prohibitions of the
Copyright Clause, suggests that such a law is not within C 0 n g rCepsrigh® (Jause power.

965 A free speech theory suggests not only that specific prohibitions ought to be enforced but also
that they should be overenforced at the margins; when Congress tiptoes on the boundaries of its
constitutional power, courts should err on the side of caution. This recommendation is consistent
with the view that First Amendment doctrine contains prophylactic rules that overprotect free
speech.!¥7 It is also consistent with the F r a mgudersl &rersion to monopolies,*8 as it gives the
fullest possible force to the limits the Framers placed on C 0 n g rCepsrigh Gause power.

966 Had the Court adopted a free speech theory of copyright, with its attendant prophylactic
application of specific prohibitions, it might have decided Eldred differently. In Eldred, the
petitioners challenged the Copyright Term Extension A C tefte@sion of existing copyrights as
inconsistent with the limited duration requirement.!* The Court, in a perfectly reasonable textual
analysis, held that the extension was O | I mitHateid ¢ & c o n-fithim &réhin bounds, 0
Orestordicme @ uds Buf if Mo@rdss W@ to extend existing copyrights by twenty
years every twenty years, then copyrights would not be of limited duration. The Court implicitly
assumed that Congress had no intent to extend existing copyrights perpetually in twenty-year
increments. Had the legislative history included clear statements to the contraryfi say, incredibly, if
every member of Congress stated his or her intent to dodge the limited duration rule by
incrementally increasing the termfi the outcome might have been different.!5!

967 The C 0 U RasturBpSon that Congress does not have unconstitutional motives would seem out
of place in the First Amendment context. In Lovell, the city manager who had unbridled discretion
to approve or deny the distribution of literature could have denied the petitioner for constitutional
reasonsfl for example, by imposing a reasonable time, place, or manner testriction.!s But the Court
is wary of discretion, which can be used to silence unpopular views, and thus a system like the one
in Lovell cannot be sustained. Similarly, Congtress could extend existing copyrights without any
intent to provide perpetual protection, but it could also hide its motives behind incremental
legislation just as the city manager of Lovell could hide viewpoint discrimination behind discretion.
Because a free speech theory of copyright recommends prophylactic overenforcement, it suggests
that the Eldred C 0 U rtektlSt approach may have been insufficiently protective of the free
speech interests expressed by the limited duration requirement.

968 The Copyright C| a ursq@iréimsnts of originality and the idea/expression dichotomy are
clearer candidates for prophylactic protection than is limited duration. While originality and
idea/expression are specific prohibitions, they are certainly closer to the 0 S t a n elda 6f dhs 0
rules-standards spectrum than limited duration is,'> which means that Congress may have more
wiggle room. Additionally, a doctrine that hangs on the existence of 0 f a ert0S @ epartSfrtdom
their expression or creative interpretation is tenuous in an age that recognizes the role of
ideology'™ and cognitive bias.!®> If one combines the kind of deconstructive insight that sees

'¥7Sge Strauss, supra note 118, at 198.

143Ge supra text accompanying notes 96-98.

49See Eldred v. Ashcroft, 537 U.S. 186, 199 (2003).

"1d. at 199 (citing dictionaries from the time of Framing and from the present) (alteration in original).

Bt also might have been the same. For Justice Scalia, who sees little to no value in legislative history, seg, €.0., Blanchard v.
Bergeron, 489 U.S. 87, 98-99 (1989) (Scalia, J., concurring) (describing 0 t fevel of unreality that our unrestrained use of
legislative history has @ t t a ieverestdc® heredible evidence of C 0 N g r badsimeftiSns might be unpersuasive. Such an
approach might be reasonable because even if the legislature intends to incrementally increase term in perpetuity, future
legislators might block future increases. Especially since Congress is politically accountable, one would imagine that when every
member of Congtress openly flouts the Constitution, C 0 N g rc@npBithhisis likely to change.

152Gee Lovell v. Griffin, 303 U.S. 444 (1938).

153 . . L . . . .
*I treat them as rules, but their content is less clear ex ante than limited duration might be. There is of course a continuum.

See Sullivan, supra note 133, at 57 ( 0 T hned&tig legal directives take different forms that vary in the relative discretion they
afford the decisionmaker. These forms can be classified as cither 6 r uUok @ stda ndsignifydvBeft they fall on the continuum
ofdi scretion. 06) .

"*Sge, e.g., CLIFFORD GEERTZ, THE INTERPRETATION OF CULTURES 193-233 (1973).
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expressive originality in compilations of facts with the idea that 0 d € C 0 N S dukt Wtertt | 0 N
everywhere at 0 N C'%€ gn®could reasonably conclude that there is originality in any expression.

Were Congtess to so conclude and legislate accordingly, broadening copyright laws to cover what

was once considered non-original or factual, a court employing a free speech theory of copyright

would strike down the legislation.

969 One might argue that importing First Amendment prophylactics into the Copyright Clause
domain is inappropriate because it is not clear that overenforcement of the € | a uisie & s
consistent with free speech. The Copyright Clause exists to promote speech, and it does so through
a delicate balance of entitlements and limits. Overenforcement of the C | a Uirgit€ f@v6rs some
speakersfl those who would use otherwise copyrighted expressionfl over others. But given that
anyone is potentially both a user and a speaker, it is O V €hard/ to argue coherently that
copyright is too generous to upstream authors and too mean to downstream & U t h'0 BaSing 0
original intent to the contrary, we ought neither to overenforce nor to underenforce constitutional
limits. The Framers protected free speech with limits on C 0 n g r Gep§righ® Gause powers, and
free speech is best protected by a straightforward reading of those limitsil or so the argument goes.

70 But this argument assumes that congressional 0 g € N &hnd 6 Mt § € rate to MeetrBaedo
equally for the purposes of the First Amendment.’® This is not the case: the Court patrols
government restrictions on speech much more carefully than government subsidies of speech. This
is the message of cases like National Endowment for the Arts v. Finley!s? or Rust v. Sullivan,'s® where the
Court gave Congress O Wi lda@t i tb thaleecéntent-based determinations for the allocation of
federal funds, so long as the O | e g i &ods act infBnBe on other constitutionally protected
r i g Whete éhe denial of a government benefit is interpreted to be a penalty, however, the
Court conducts a searching First Amendment inquiry.162 If the First Amendment required O N €hdt
everyone shall speak, but that everything worth saying shall be S a i163dthen0the McGowan-based
critique of a free speech theory of copyright would make sense: secking the optimal amount of
expression, we would not know which speakers to favor. But we know from the subsidy/penalty line
of cases that the First Amendment inquiry into restrictions on speechfi like damages and
injunctions are for users of copyrighted worksfl is more exacting than the inquity into restrictions
on how the government may distribute a benefitfi like an exclusive right in expression is for a
copyright holder.

971 A free speech theory of copyright acknowledges that the Copyright C | a uligies @rs free
speech limits. Four of these limits are specific prohibitions, and because these prohibitions do some
of the work of the First Amendment in the copyright domain, they ought to limit congressional
power. Indeed, consistent with First Amendment doctrine, courts should err on the side of
overprotection. But one of the Copyright C | a ulis;igfdpsomoting progressii cannot be called a

professor Dan Kahan and his Cultural Cognition Project coauthors, ¢ The Cultural Cognition Project,
http://research.yale.edu/culturalcognition/ (last visited Apr. 14, 2008), have written several important papers on how cognition
shapes the construction of facts and norms in the legal system. Seg, .0, Dan M. Kahan, David A. Hoffman & Donald Braman,
Whose Eyes Are You Going to Believe? Scott v. Harris and the Perils of Cognitive llliberalism, 122 HARV. L. REV. (forthcoming 2009); Dan
M. Kahan & Donald Braman, The Self-Defense Cognition of Self-Defense, 45 Am. CRIM. L. REV. 1 (2008); Dan M. Kahan, The
Cognitively Illiberal State, 60 STAN. L. REV. 115 (2007).

*Pierre Schlag, O L Hors de Texte, C & & e iThd Politics of Form and the Domestication of Deconstruction, 11 CARDOZO L. REV.
1631, 1648 (1990).

"McGowan, supra note 42, at 301.

138See id. at 302.

199524 U.S. 569 (1998).

1500 U.S. 173 (1991).

'“IFinley, 524 U.S. at 588; see also Rust, 500 U.S. at 192-200.

16250, .., Speiser v. Randall, 357 U.S. 513, 518-19 (1958) (explaining that, in that case, O t Hesial of a tax exemption for
engaging in certain SPCCCh necessarily will have the effect of coercing the claimants to refrain from the proscribed S p € eadh 6
that O [ tdknhlas O f r aimed ht yhe suppression of dangerous ideas &(dhoting Am. C 0 mm cAdsnssBDbuds, 339 U.S.
382, 402 (1950))).

' ALEXANDER MEIKLEJOHN, POLITICAL FREEDOM 26 (1960).
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specific prohibition, since its application requires that judges engage in normative analysis.!** Thus,
overenforcement of this limit is likely inappropriate. The promoting progress limit requires a
different kind of analysis, to which I now turn.

2. Congressional Motives and Promoting Progress

972 The Copyright Clause empowers Congress to grant exclusive rights in the expression: OTo
promote the Progress of Science and useful Arts.0!¢ The constitutional valence of this preambular
language is unclear on the Court8 jutisprudencefl it cleatly suggests the purpose of copyright that
the Framers had in mind, but whether it should limit congressional powers is unclear.'6 Because
promoting progress is itself a free speech idealfi indeed it is the reason the Framers were willing to
stomach otherwise objectionable monopolies on expression!’i1 it ought to do at least S0me work in
a free speech theory of copyright. At the same time, applying the promoting progress limit poses
difficulties that are less salient in the specific prohibitions context, including
countermajoritarianism!%8 and institutional competence.!®® A reasonable account of a free speech
theory of copyright might therefore substantially defer to congressional judgment as to what
promotes progtressfi as the Court says that it shouldfi but at least police legislation for clear
mistakes, where Congress cannot reasonably assert that a given law promotes progress.

173 Eldred further complicated the interpretation of the promoting progress limit. In Graham v. John
Deere Co.,' for example, the Court said, 0 Wi ttHe limifits of the constitutional grant, the Congress
may, of course, implement the stated purpose of the Framers by selecting the policy which in its
judgment best effectuates the constitutional @ i K. This suggests that there are limits to the
Copyright Clause power, potentially including the limit that Congress must 0 i mp | éhanatadt
pur p ofste 6Olause. But in Eldred, the Court said petitioners acknowledged that promoting
progress was not O aifidependently enforceable limit on C 0 N g 1P ® SVt inGead O t koke
end to which Congress may | e g i '8 Whattcoaild ibmean to say that promoting progress is not a
limit but iS the sole end? Further muddying the waters, the Court then conducted a (very
deferential) review of whether the Congress enacted the CTEA to promote progress,'” suggesting
that promoting progtess i$ a limit of some kind. Based on the C 0 U fapprBa&h, it seems that (1)
Congress may 0nly provide exclusive rights in expression for the purpose of promoting progress,

1%See, e.g., Sullivan, supra note 133, at 58 ( 01dyal directive is 6 S t a-iikél veheén @ &nds to collapse decisionmaking back

into the direct application of the background principle or policytoafacts i t uat i on. 0)
'®US. CONST. art I, § 8, cl. 8.

“Interestingly, the SU p I @ me Se@l Wmehdfeat case from last Term may provide some guidance, since whether
the right to bear arms is an individual right depends in part on how one interprets the purposive language in that amendment. Se¢
U.S. CONST. amend. II (O vfell regulated Militia, being necessary to the security of a free State, the right of the people to keep
and bear Arms, shall not be i n f r i Whg €odrt, i® Holding that the Second Amendment protects an individual right to bear
ar ms, explained that the o[prefatory cl atesaeduncd@®@epumpodsed.iomit t
See District of Columbia v. Heller, 128 S. Ct. 2783, 2789 (2008). The analogy is of course not a petfect one, since (among other
reasons) the announced purpose of an individual right may have a different force than the announced purpose of a congressional
powet. For a brief but thoughtful discussion of Hellktrd s ef f ect on copyright, see Guns and Cop
http:/ /williampatry.blogspot.com/2008/06/ guns-and-copyright.html (June 27, 2008, 8:40 EST).
'97Seg supra text accompanying notes 96-98.
'*Sge generally ALEXANDER BICKEL, THE LEAST DANGEROUS BRANCH (1962).
A basic assumption on many accounts of judicial review is that judges ate epistemically well suited to determine whether
legislation is consistent with some set of defined constitutional purposes, but whether the judiciaty is epistemically advantaged is
an open question. Se¢ generally ADRIAN VERMEULE, LAW AND THE LIMITS OF REASON (forthcoming 2008, Oxford Univ.
Press).
17383 U.S. 1 (1966).
""1d. at 6. Graham was a patent case, so there is some question as to whether the C 0 U finferfraation of C 0 N g rpgeats 6 s
owers is relevant to a discussion of copyright. But since the Court cited this quote in Eldred v. Ashcroft, 537 U.S. 186, 213
2003), and since the Court generally found it useful to appeal to its patent jurisprudence, se¢ id. at 201 ( 0 B e eha Qlasise
empowering Congress to confer copyrights also authorizes patents, congressional practice with respect to patents informs our

i N g u iit makes Bnhe sense to cite Graham here. But see id. at 216 (noting that 0 P a t aedredpySights do not entail the same
exchangeod) .

2E|dred, 537 U.S. at 211.
173Se¢ id. at 212-14.
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but (2) the Court will generally defer to Congtess on how best to promote progtess.!’* Proposition
(1) seems straightforward and consistent with a free speech theory of copyright, since it gives
substance to the Copyright C| a upse@nbufir language, which captures the tradeoff between
exclusivity and free expression. But (2) is more challenging on a free speech theory: what level of
deference is appropriate when examining congressional motives behind legislation that restricts
speech?

974 Purpose-based inquiries are standard fare in First Amendment law, despite puzzling statements
from the Court, such as, O |ist a familiar principle of constitutional law that this Court will not
strike down an otherwise constitutional statute on the basis of an alleged illicit legislative motive.0'75
Indeed, Dean Elena Kagan has argued that this body of law 0 h assts primary, though unstated,
object the discovery of improper governmental MO t i ¥ #h& spntk would argue that the same is
true for all rights.!”” I believe that Dean K @ g aviewd ®rrectly describes First Amendment law.
First Amendment scrutiny divides into tiers based on government motives: where the government
limits speech in order to silence a viewpoint with which the government disagrees, the Court will
almost certainly find a First Amendment violation.!”® Similarly, only laws narrowly tailored to
compelling interests, i.e. motives, can justify content-based restrictions,!” perhaps in part because
we worty that the government is regulating content because it disapproves of 2 S P € a We@sI's9 s
Motives both trigger the level of scrutiny and comprise the appropriate analysis of speech-
restrictive laws.

975 Regardless of whether the purposive account is the correct one for the First Amendment in
general, it invites ready application in the Copyright Clause context. One can largely ignore the
question of whether copyright legislation serves a compelling, substantial, or legitimate state
interest, since the Copyright Clause both justifies congressional motivesfi Congtess can of course
provide exclusive rights in expression for the purpose of 0 p r 0 mp t 0 9y RSB them,
since Congress may not provide such exclusive rights for other purposes under the Copyright
Clause. The Court has deferred to Congress as to whether legislation best promotes progtess,!8! but
that does not imply that the Court should allow Congress act on other motives. Because the
promoting progress limit is a free speech limit, and because free speech rights are vitally important,
Congress should not be left to police its motives alonefl Courts and Congress both should consider
whether legislation is intended to promote progress, which suggests a meaningful role for judicial
review.

976 At the same time, it is important to acknowledge that courts are likely not best suited to
evaluate whether legislation actually does promote progress. A kind of Thayerian minimalism is
thus appropriate:'82 at least as to whether copyright legislation promotes progress, courts should

174See id. at 204-05.
United States v. O 6 B t 391eUrs. 367, 383 (1968).

""*Kagan, supra note 37, at 414 (emphasis added); sé¢ also Jed Rubenfeld, The First Amendm e nPtirpdses 53 STAN. L. REV.
767, 775-78 (2001) (arguing that purpose is central to First Amendment analysis). On the place of purpose-based tests in
constitutional adjudication, see Richard H. Fallon, Jr., The Supreme Court, 1996 Termfi Foreword: Implementing the Constitution, 111
HARv. L. REV. 54, 71-73, 90-102 (1997). For an important earlier account of motives in constitutional law generally, see
Theodore Eisenberg, Disproportionate Impact and Illicit Motive: Theories of Constitutional Adjudication, 52 N.Y.U. L. REV. 36, 99-168
1977).

""Sge Pildes, supra note 89, at 730 (argumg that O r i @rd teclsniques by which courts police the kinds of purposes
government can offer to justifyitsa ct i on

178Seg, £.0., Kingsley | N Pickudes Corp. v. Regjents of Univ. of State of N.Y., 360 U.S. 684 (1959).

17See Simon & Schuster, Inc. v. Members of the N.Y. State Crime Victims Bd., 502 U.S. 105 (1991).

'®Sge Kagan, supra note 37, at 428-29 (sketching a definition of illicit motives that imply a First Amendment violation).

Compare Dean K @ g afdeud & motives rather than tiers of scrutiny per se with Justice St € Vredtic Of tiers of scrutiny in
the equal protection area. Seg, £.0., Craig v. Boren, 429 U.S. 190, 211-12 (1976) (Stevens, J., concurring).

"¥1Eldred v. Ashcroft, 537 U.S. 186, 204-05 (2003); see also Sony Cotp. of Am. v. Universal City Studios, Inc., 464 U.S. 417,
429 (1984).

'82Gee James B. Thayer, The Origin and Scope of the American Doctrine of Constitutional Law, 7 HARV. L. REv. 129 (1893).
Professor Adrian Vermeule is among the most vocal of contemporary advocates of the Thayerian approach to judicial review. See
generally ADRIAN  VERMEULE, JUDGING UNDER UNCERTAINTY: AN INSTITUTIONAL THEORY OF LEGAL
INTERPRETATION (2006); VERMEULE, supra note 169.
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review legislation only for clear mistake.!83 Such deferential review may help to remind Congress
that it is generally responsible for making sure that copyright laws are constitutional,'$* and it would
largely quiet fears of the countermajoritarian difficulty,'s> since the important job of determining
how best to O p I O Mho Pra@ress of Science and useful A r t8swduld be left to the political
branches in all but the most extreme cases.

77 But courts should not be forced to ignore evidence of ulterior motives. Where copyright
legislation is motivated by something other than and inconsistent with a desire to promote progress,
then the legislation should be struck down. If the Copyright Clause is to provide a limit at all, it
must limit the purposes to which Congress can apply its Copyright Clause power. Where Congress
has inappropriate purposes in mindfi whether they be to satisfy a powerful lobby or to protect a
proprietary ideal’8fi its legislation cannot stand on the Copyright Clause. Institutional competence
is not nearly as salient a concern where the question is the content of C 0 n g r persos & Svhere
the question is C 0 N g Isuess & Bclsieving its purpose. Less deferential review of the content of
congressional purposes therefore seems fitting. But because C 0 n g r pelisicsl Gcuntability at
least by assumption protects against illicit motives, review should not be too strict. A
straightforward approach on a free speech theory of copyright might ask whether the relevant
evidence could reasonably support the conclusion that copyright legislation is intended to promote
progress.

978 This recommendation must address an important counterargument: what could it mean to say
that Congress has illicit purposes O i Mi N dAée? all, both the federal government and its
constituent branches are probably best thought of not as unitary Leviathans but as a collection of
political officials with competing and conflicting motivations.!88 An initial but unsatisfying response
might be to say that the problem of attributing motives to Congress is not unique to this free
speech theory of copyright analysis. If the theory is to be a good one, then it should recommend
good rules, not simply rules that are equally bad as those we have in other contexts. I think a more
reasonable response is that, while it may be logically incoherent to describe Congress as motivated
in any particular way, it is nonetheless a useful heuristic for judicial review of legislative purpose.
Judges should by and large leave it to Congress to decide what best promotes progress, but if there
is substantial evidence that most legislators had nothing like progress in mind, then invalidation is
less objectionable precisely because legislators who do not seck to promote progress and indeed
seck to satisfy goals inconsistent with promoting progress are unlikely to promote progress. In other
words, courts should assume that legislators basically succeed in achieving their purposes, and if
their purposes are inconsistent with constitutionally required ones, then courts may conclude that
legislators failed to satisfy their constitutional obligations.

979 The basic structure, therefore, of a free speech theory of copyright suggests the following
approach to the promoting progress limit of the Copyright Clause. Promoting progress should be a
real substantive limit on congressional power, and legislation should be reviewable for whether it
does in fact promote progress. At the same time, however, judges should practice a kind of
Thayerian minimalism when reviewing whether legislation in fact does promote progress, for

" Thayer, supra note 182, at 144 ( O Foéxt] can only disregard the Act when those who have the right to make laws have

not merely made a mistake, but have made a vety clear onefl so clear that it is not open to rational q U € S t §ealsn . 6 ) ;
VERMEULE, supra note 182, at 270-76.

'®Sge Thayer, supra note 182, at 155-56 (arguing that, where review is common, legislators pay less attention to legality: 0 i f
we are wrong, they say, the courts will correcti t 0 )

185Gee generally BICKEL, supra note 168.

%U.S. CONST. art I, § 8, cl. 8.

" Professor L. Ray Patterson suggests that, over the course of the history of copyright law, C 0 N g Im@te dhified from
regulation to promote progress toward protection of property-like rights. See L. Ray Patterson, Free Speech, Copyright, and Fair Use,

40 VAND. L. REV. 1, 55 (1987) ( 0 Tchneulative effect of these developments was to give the entrepreneur complete control
over the . . . functions of copyright and, therefore, to subordinate C 0 p Y rpurgpde tols§ unct i on. &)

'%See generally Daryl J. Levinson, Empire-Building Government in Constitutional Law, 118 HARV. L. REV. 915 (2005) (arguing that
empire-building is largely an empty idea in constitutional law because the government is not a Leviathan); (f. also Adtan
Vermeule, The Judiciary Is a They, Not an It: Interpretive Theory and the Fallacy of Division, 14 J. CONTEMP. LEGAL ISSUES 549 (2005)
(making a similar argument about the judiciary).
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reasons of institutional competence and of countermajoritarianism. But when Congress has motives
inconsistent with promoting progress-which is to say that something like a majority has such
motives-then judicial review should be more searching. Such an approach is consistent with First
Amendment law, which focuses on impermissible government motives.

1II. THE EXTERNAL FORCE OF COPYRIGHT CLAUSE LIMITS

Having outlined the contours of a free speech theory of copyright, I now turn to a pressing
issue in constitutional copyright law: the external application of Copyright Clause limits on
Co n g r @hsrSefumerated powers. This issue is made particulatly salient by a set of cases
challenging the copyright or copyright-like laws in the Uruguay Round Agreements Act (URAA).18
In these cases, a central question is whether Congress can avoid Copyright Clause limits by
legislating pursuant to the Commerce Clause or some other source of power. A threshold question
is whether there is any situation in which the ¢ | a Uirsite ddght to apply externally. If so, a more
challenging question is when a law is sufficiently copyright-like for the limits to apply. This Part
sketches answers to both of these questions.

A. The Problem: Legislating Copyright Outside of the Copyright Clause

Before addressing how the Copyright Clause might limit legislation purportedly enacted
pursuant to C0O N g r @hsrSpdwers, it is important to understand the complexities of the
problem. It is unlikely that the Framers had the problem of external application in mind, since they
probably would not have imagined copyright laws passed pursuant to the much weaker Commerce
Clause of our N @t ie@lNydas.” And while the treaty power might have supported copyright
legislation, information goods were not then of the kind of international significance that they are
today. But with the expansion of the Commerce Clause and the globalization of trade in
information, both the commerce and treaty power seem sufficiently powerful to support copyright
legislation. The question is whether Congtress can avoid Copyright Clause limitsfl like limited
duration or originality!”!1 by citing cither of these alternative powets.

One simple approach to this problem is to evaluate each power separately, where the failure of
one enumerated power does not preclude appeals to another. For example, the Copyright Clause
does not specifically empower the Congress to coin money, but no one would argue that this
precludes Congress from doing s0.12 A more realistic example is Heart of Atlanta Motel v. United
States,!3 where the Supreme Court held that even though Congtress could not requite equal
treatment in accommodations under the Fourteenth Amendment,'”* it could nonetheless require
such treatment under the Commerce Clause.!% The Copyright Clause cannot apply externally to all
laws, for example, by imposinga O p r 0 MO D @ fFedifrBet on federal criminal law.

At the same time, however, the other extreme case is equally clear. Congress cannot pass what

is cleatly copyright law pursuant to another power simply to avoid the limits of the Copyright
Clause. An analogous case here is Railway Labor E x e ¢ W ts isr\ds@end's In Gibhons, Congress

"Ppub. L. No. 103-465, 108 Stat. 4809 (1994). The central cases in this area are those that involve challenges to the
U R A Aabtisbootlegging provisions. Se¢ United States v. Martignon, 492 F.3d 140 (2d Cir. 2007); United States v. Moghadam,
175 F.3d 1269 (11th Cir. 1999); KISS Catalog, Ltd. v. Passport | n Prdild, Inc., 405 F. Supp. 2d 1169 (C.D. Cal. 2005).
wolndeed, the Supreme Court did not think that the Commerce Clause could support a different set of exclusive rights in
informationfi trademarksfi even in 1879. See Trade-Mark Cases, 100 U.S. 82 (1879).

ISee discussion of Copyright Clause limits, supra Part 11.C.

192Gee U.S. CONST. art. 1, § 8, cl. 5.

192379 U.S. 241 (1964).

19See Civil Rights Cases, 109 U.S. 3 (1883).

1%5See Heart of Atlanta Motel, 379 U.S. at 258. Similarly, in the Trade-Mark Cases, the Court seemed petfectly willing to
consider the Commerce Clause as a soutce of power for federal trademark legislation, even though the Copyright Clause could
not support such legislation. 100 U.S. at 96. The Court there concluded, under the Commerce Clause jurisprudence of that
period, that the commerce power was insufficient to support federal trademark laws. Id.

19455 1U.S. 457 (1982).
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passed a law specifically directed at a particular bankruptcy case, directing the trustee to pursue a
specified course of action.!”” But the Bankruptcy Clause of the Constitution imposes a uniformity
requirement,'”® so Congress could not claim to pass such a tailor-made intervention under that
clause. Even though contemporary Commerce Clause jurisprudence would otherwise support the
Gibbons law, given that the law in question was cleatly a bankruptey law, the Court held that
Congtress could not dodge the uniformity requirement.!?

84 Gibhons is an unusual case in which Congtress was cleatly trying to dodge a constitutional
requirement, but cases that involve external application of constitutional limits will not always be so
clear. What made Gibbons an easy case was that the law in question was concededly a bankruptcy
law insofar as it specified how a bankruptcy trustee should distribute the assets of a given estate.200
But not all expression-promoting laws are copyright laws,2! nor are all exclusive rights in
information within the scope of the Copyright Clause.?? An important question, therefore, is when
a law becomes sufficiently like copyright law to be subject to Copyright Clause limits.

985 As intellectual property has become an increasingly international concern?” the question of
external application of Copyright Clause limits has become even more complicated. Congress
cannot cite one enumerated power simply to avoid the limits of another, but is the treaty power so
constrained??* In other words, if the President negotiates a treaty and the Senate ratifies it, would
congressional implementing legislation be subject to Copyright Clause limits? This is a difficult
question. Treaty-implementing laws that contravene specific constitutional prohibitions are
invalid,25 but treaty-implementing laws that simply extend beyond C 0 n g r efusicBa@dSpowers
are constitutional 2% The copyright and copyright-like laws of the URAA, which implemented the
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs),27 thus pose an
interesting problem, at least insofar as they are inconsistent with Copyright Clause limits. If the
c | a uirsite abeSreated like specific constitutional prohibitions, then the parts of the URAA that
exceed those limits ate invalid. But if the limits are treated simply as the boundaries of CONQgr es s 6 s
Copyright Clause power, then the URAA should not be subject to Copyright Clause scrutiny at all.

986 This preliminary survey of the problems of external application of Copyright Clause limits has
identified two kinds of difficulties. First, as to legislation passed pursuant to CO N g roehes 0 s
enumerated powers, we must ask 1) whether Copyright Clause limits ought to apply externally at
all, and 2) if so, when a law is sufficiently copyright-like to warrant Copyright Clause scrutiny.
Second, as to treaty-implementing legislation, we must ask whether Copyright Clause limits are the
kind of specific prohibitions that should affect the scope of the treaty power.

"The relevant law here is the Rock Island Railroad Transition and Employee Assistance Act, Pub. L. No. 96-254, 94 Stat.
399 (1980). See Gibbons, 455 U.S. at 461-62.

'”See U.S. CONST. art. 1, § 8, cl. 4 (empowering Congress to establish O U N i La@sr omthe subject of Bankruptcies
throughout the United St at e s 0)

“Gibbons, 455 U.S. at 468-69.
200Gee jd, at 461-63.

*'An obvious example is a system of federal funding for the arts. Se¢ N a tEfddbwment for the Arts v. Finley, 524 U.S. 569
(1998).

*®Modern trademark protection under the Lanham Act provides exclusive rights in trademarks, ¢ Lanham Trade-Mark
Act, ch. 540, 60 Stat. 427 (1946) (codified as amended in scattered sections of 15 U.S.C.), and despite the fact that it may protect
non-original expression (like common words), its constitutionality is not controversial.

*See, e.0., Richard B. Graves I11, Globalization, Treaty Powers, and the Limits of the Intellectual Property Clause, 50 J. COPYRIGHT
Socr U.S.A. 199 (2003).

*0See generally Niguyen, supra note 8.

See Reid v. Covert, 354 U.S. 1, 16-17 (1957); Missouri v. Holland, 252 U.S. 416, 433-34 (1920); see also David M.
Golove, Treaty-Making and the Nation: The Historical Foundations of the Nationalist Conception of the Treaty Power, 98 MiCH. L. REV.
1075, 1097 (2000).

*%°See Reid, 354 U.S. at 18; seealsoNguyen, supra note 8, at 1112-13.
207Agrecmcnt on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, 1869 U.N.T.S. 299, 33 I.L.M. 1197.
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B. A Case Study: Anti-Bootlegging Laws

To see how these problems play out, it is helpful to consider particular examples. Here, I focus
on the anti-bootlegging laws enacted under the URAA.28 These laws, which implement parts of
TRIPs, impose both civil and criminal sanctions on those who make unauthorized recordings of
live performances. These present all of the difficulties mentioned above: First, they contain
provisions that certainly violate Copyright Clause limits, if those limits apply. Second, they are like
copyright laws, but not so much so that they can lightly be called copyright laws. And finally, they
are part of treaty-implementing legislation. In addition to presenting all of these problems, these
anti-bootlegging laws have added benefit of precedent, as federal courts in three circuits have
addressed their constitutionality.2

The U R A Aaitisbootlegging provisions cleatly violate the Copyright C | a ulisi8, 6f $hose
limits apply. The easiest case is limited duration: the anti-bootlegging laws do not specify a term for
their protection,?! so they can in principle impose sanctions perpetually on those who traffic in
unauthorized recordings, even after the copyright term would have expired. Fixation is also a
concern, since the anti-bootlegging laws protect performances rather than expression fixed in a
tangible form.2!! If Congress were to pass a law providing copyright protection for all time in
unfixed expression, courts would almost certainly invalidate it as beyond Cong I € Sopydight
Clause power. But the anti-bootlegging laws are not, or at least not explicitly, copyright laws,?2 so
whether the € | @ UirSit€olight to apply is not an easy question.

So far, the courts that have addressed the constitutionality of the anti-bootlegging laws have
been largely univocal in affirming their validity under the Commerce Clause.?!3> A prominent point
in at least two cases was the observation that O t Ragous grants of legislative authority contained
in the Constitution stand alone and must be independently analyzed. In other words, each of the
powers of Congress is alternative to all the other powers, and what cannot be done under one of
them may very well be doable under @ N 0 t 2K Buf thisGs conclusory: sometimes the powers are
alternative (as in Heart of Atlanta Motel), and sometimes they are not (as in Gibbons). These cases do
not develop a useful procedure for deciding when Copyright Clause limits ought to apply.2!>

Elsewhere, I have argued that Copyright Clause limits ought to apply to any law that0 al | oc at es

exclusive rights in expression in order to create market incentives to produce such € X pr e%¥si on.

This test is narrow enough to be workable and specific enough to be useful. If a law performs the
function of copyrightfi allocating exclusive rights in expressionfi and the purpose of copyrightfi doing
so in order to stimulate the creation of such expressionfl then it is sufficiently copyright-like to be
subject to Copyright Clause limits. But this test is strengthened by a free speech theory of
copyright. In Martignon, the Second Circuit remanded for consideration of whether the criminal
anti-bootlegging statute violated the First Amendment,?'” recognizing the importance of free speech

*®There is both a criminal, st¢ 18 U.S.C. § 2319A (2006), and a civil statute, se¢ 17 U.S.C. § 1101 (2006).

*"See United States v. Martignon, 492 F.3d 140 (2d Cir. 2007); United States v. Moghadam, 175 F.3d 1269 (11th Cir.
1999); KISS Catalog, Ltd. v. Passport | n Prdild, Inc., 405 F. Supp. 2d 1169 (C.D. Cal. 2005).

*19See 18 U.S.C. § 2319A (2006); 17 U.S.C. § 1101 (2006).
1S 18 U.S.C. § 2319A (2006); 17 U.S.C. § 1101 (2006).

zmlnterestingly, though, the civil statute does incorporate the Copyright A C tretn&lies, see 17 U.S.C. § 1101(a) (providing
protection O S U brg tliee €ethedies provided in sections 502 through 505, to the same extent as an infringer of C O Py r Whileh t 60 ) ,
the criminal statute incorporates the Copyright A C tdéfisitions by reference, se¢ 18 U.S.C. § 2319A(e)(1) (stating that certain
terms O M € thole terms within the meaning of title 176 ) .

*See Martignon, 492 F.3d at 152-53; Moghadam, 175 F.3d at 1277; KISS, 405 F. Supp. 2d at 1169.
*"“Moghadam, 175 F.3d at 1277, see also KISS, 405 F. Supp. 2d at 1173 (quoting Moghadam).

215Moghadam challenged the anti-bootlegging law on fixation grounds, and the Court held that that limit has no external
application, teserving judgment on other Copyright Clause limits. 175 F.3d at 1277. Martignon turned on the fact that the
challenged statute was a criminal prohibition, securing no private exclusive rights. 492 F.3d at 151. KISS turned on the claim that
the anti-bootlegging law was merely similar to copyright law. 405 F. Supp. 2d at 1174.

2165ee Recent Case, supra note 69, at 1455.

*17See Martignon, 492 F.3d at 153.
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limits on exclusive rights in expression. But in the copyright domain, where a law that allocates

exclusive rights for the purpose of creating market incentives lies, the Copyright C | a uligi&s 0 S

embody First Amendment limits and stand in for an independent free speech analysis. The First

Amendment does not imply in the abstract that exclusive rights in expression requirea0 dur at i onal
[ i mi taa thd Secdhd @rcuit suggested it might.2!8 The durational limitation comes from the

Copyright Clause, and it should be applied to anti-bootlegging laws because they perform

COPpYr fungthnt f& £ 0 p y r pugoket Sh& the anti-bootlegging laws provide perpetual

protection, they should be struck down.

991 One response to this line of argument is to appeal to the treaty power.?!? There is a wide range
of scholarly opinion as to how the treaty power might be limited in the copyright context,?? but
there is general agreement that, at the very least, Congress cannot pass laws under the treaty power
that violate the First Amendment.??! But the Supreme Court has largely read independent free
speech analysis out of the copyright domain, so it is hard to see how the First Amendment could
provide workable limits on C 0 N g rt@a§ poless. Because the Copyright C | a ulismie @edree
speech limits, and because the freedom of speech is the kind of fundamental right that Congress
cannot make an end-run around even via the treaty power, the Copyright Clause limits ought to
apply to the treaty power. Perhaps the foreign policy implications of treaty implementation suggest
that Congress should be given greater latitude at the borders of Copyright Clause limitations,??? but
treaty-implementing laws that clearly violate the Copyright Clause ought to be invalidated. Because
the anti-bootlegging laws clearly violate the limited duration requirement, they cannot be saved by
an appeal to the treaty power.

CONCLUSION

992 The inherent tension between C 0 N g r Cepsrigh® Fause power and the First Amendment is
best resolved by recognizing the ways in which the Copyright Clause, through its built-in
accommodations, embodies free speech principles. The accommodationists take this point too far,
suppressing an independent free speech analysis of copyright laws and deferring to Congress on the
question of whether such laws violate the Copyright C| a ulisnis.0l8rgely in response, the
unexceptionalists advocate applying traditional First Amendment tests and scrutiny to copyright,
and in so doing, overlook the constitutional balance between free speech and copyright struck at
the Framing,.

993 I have advocated a free speech theory of copyright that corrects the shortcomings of each of
these positions. It recognizes the Copyright C | a ulii® & First Amendment accommodations,
but it then gives them teeth in the constitutional analysis. Because the C | a UirSit€aée $n fact free
speech limits, courts should not defer substantially to Congress but should instead apply careful
scrutiny of copyright laws. Where the specific prohibitions of the Copyright Clause are in play,
courts should be especially vigilant. Where laws are challenged for failing to promote progress,
however, courts should be more deferential, policing laws only for clear mistakes, where Congress
could not reasonably claim to have legislated with progress in mind.

*®ld. (describing the argument that the anti-bootlegging statute 0 Vi o ltha FiecsS Amendment because it is
unconstitutionally overbroad, containing no fair use exception or durational | i mi t at i on. 0)

*9See generally Graves, supra note 203; Paul J. Heald & Suzanna Sherry, Implied Limits on the Legislative Power: The Intellectual
Property Clause as an Absolute Constraint on Congress, 2000 U. ILL. L. REV. 1119; Nguyen, supra note 8.

*2°See Graeme B. Dinwoodie, Copyright Lawmaking Authority: An (Inter)Nationalist Perspective on the Treaty Clause, 30 CorUM. J.1.
& ARTS 355, 364-85 (2007).

21 . . - .
I take this general agreement from the fact that the position least amenable to external limits on the treaty power in

Di n wo @dctip@od, € Id., but he nonetheless accepts this position. See id. at 360-61.

222 . . . . . . . . ..
1 raise this as a possible objection, bracketing the solution for now. I do not intend to take a position on whether such
deference is required or even desirable.
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